
 
BOARD OF APPEALS, CITY & COUNTY OF SAN FRANCISCO 

 
Appeal of           Appeal No. 24-010 
TINA HUSTON and LINDSEY HUSTON, ) 
                                                                     Appellant(s) )  
 ) 
vs. )    
 ) 
DEPARTMENT OF BUILDING INSPECTION,  ) 
PLANNING DEPARTMENT APPROVAL Respondent  
 
 

NOTICE OF APPEAL 
NOTICE IS HEREBY GIVEN THAT on February 8, 2024, the above named appellant(s) filed an appeal with the Board 
of Appeals of the City and County of San Francisco from the decision or order of the above named department(s), 
commission, or officer.  
 
The substance or effect of the decision or order appealed from is the ISSUANCE on January 24, 2024, of a Site Permit 
(upgrade 3-story, 4-unit apartment consisting of brick foundation, wood frame structure, combination siding, etc.; project 
work consists of seismic/soft-story foundation upgrade (with nine-foot, rear-yard addition) and includes bringing front 
bedroom windows to fire exit code size with finish to match existing) at 45, 47 and 49 Bernard Street. 
 
APPLICATION NO. 2020/08/22/2415 
 
FOR HEARING ON April 3, 2024 
 
Address of Appellant(s):                  Address of Other Parties:  

 
Tina Huston and Lindsey Huston, Appellant(s) 
334 Santana Row, No. 211 
San Jose, CA 95128 
 

 
N/A 
 
 
 

 
 



      Date Filed: February 8, 2024 
 
CITY & COUNTY OF SAN FRANCISCO  
BOARD OF APPEALS 
 

PRELIMINARY STATEMENT FOR APPEAL NO. 24-010     
 
I / We, Tina Huston and Lindsey Huston, hereby appeal the following departmental action: ISSUANCE of 

Alteration Permit No. 2020/08/22/2415  by the Department of Building Inspection which was issued or became 

effective on: January 24, 2024, for the property located at: 45, 47 and 49 Bernard Street.  
 

BRIEFING SCHEDULE:  
 
Appellants’ Brief is due on or before:  4:30 p.m. on March 14, 2024, (no later than three Thursdays prior to the 
hearing date). The brief may be up to 12 pages in length with unlimited exhibits.  It shall be double-spaced with a 
minimum 12-point font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, 
julie.rosenberg@sfgov.org, corey.teague@sfgov.org, tina.tam@sfgov.org, and matthew.greene@sfgov.org. 
 
Respondent's and Other Parties' Briefs are due on or before: 4:30 p.m. on March 28, 2024, (no later than one 
Thursday prior to hearing date).  The brief may be up to 12 pages in length with unlimited exhibits.  It shall be 
doubled-spaced with a minimum 12-point font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, 
julie.rosenberg@sfgov.org, corey.teague@sfgov.org, tina.tam@sfgov.org and tinahuston07@gmail.com. 
 
Hard copies of the briefs do NOT need to be submitted to the Board Office or to the other parties. 
 
Hearing Date: Wednesday, April 3, 2024, 5:00 p.m., Room 416 San Francisco City Hall, 1 Dr. Carlton B. 
Goodlett Place.  The parties may also attend remotely via Zoom.  Information for access to the hearing will be 
provided before the hearing date. 
 
All parties to this appeal must adhere to the briefing schedule above, however if the hearing date is changed, the 
briefing schedule MAY also be changed. Written notice will be provided of any changes to the briefing schedule.  
 
In order to have their documents sent to the Board members prior to hearing, members of the public should email 
all documents of support/opposition no later than one Thursday prior to hearing date by 4:30 p.m. to 
boardofappeals@sfgov.org.  Please note that names and contact information included in submittals from members 
of the public will become part of the public record. Submittals from members of the public may be made 
anonymously.  
 
Please note that in addition to the parties' briefs, any materials that the Board receives relevant to this appeal, 
including letters of support/opposition from members of the public, are distributed to Board members prior to hearing. 
All such materials are available for inspection on the Board’s website at www.sfgov.org/boa. You may also request a 
hard copy of the hearing materials that are provided to Board members at a cost of 10 cents per page, per S.F. 
Admin. Code Ch. 67.28.  
 
 
The reasons for this appeal are as follows:  
 
See attachment to the Preliminary Statement of Appeal. 
 

Appellant or Agent: 
 

Signature: Via Email 
 

Print Name: Tina Huston, appellant 
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‭Request for Appeal ‬

‭Background‬
‭This document serves as a formal Request to Appeal the San Francisco Planning Commission's‬
‭Discretionary Review (DR) action pursuant to‬‭https://www.sf.gov/file-appeal-permit-or-decision‬‭against‬
‭the proposed project at 45-49 Bernard Street in the Russian Hill/Nob Hill district. ‬

‭Executive Summary‬

‭Our family respectfully appeals the Planning Commission's modifications to our project, believing we‬
‭did not receive a fair and unbiased hearing. We contend that three commissioners disregarded the‬
‭Planning Commission's requirement of "exceptional or extraordinary circumstances". We argue that the‬
‭Planning Commission over-reached and modified our project NOT based on either Planning Code or‬
‭“Exceptional or Extraordinary Circumstances” as defined by their mandate;‬‭rather‬‭, we assert that the‬
‭Commission's decision chose to modify the project based on the influences below.  The Planning‬
‭Commission therefore put constraints on the project that were not even requested by the DR nor‬
‭required by Planning Code.‬

‭1.‬ ‭Unethical behavior:‬‭Certain Commissioners that motioned‬‭and voted to modify the project‬
‭engaged in undisclosed, ex-parte communication (private meetings at their homes, emails, and‬
‭phone calls) with project opponents that influenced their decision-making process.‬

‭2.‬ ‭Conflict of interest:‬ ‭Furthermore, a representative‬‭of one Commissioner’s employer sent a letter of‬
‭support for the project opponents, opposing our project, representing a conflict of interest that‬
‭should have been disclosed but was not. This raises concerns about potential conflicts of interest.‬

‭3.‬ ‭Motivated by Other Interests‬‭:  Commissions were obviously‬‭biased against the project and our‬
‭family due to the OMI on our property.  Their decisions, discussions, and actions in the hearing and‬
‭after the fact communications support.‬

‭4.‬ ‭Disparate treatment:‬‭The Commission applied different‬‭standards to our project compared to‬
‭neighboring properties, based on “cultural” demographics.‬

‭Relief Sought‬
‭Reverse the decision of the Planning Commission and allow the project to have a Roof Deck consistent‬
‭with San Francisco Planning Guidelines, as per the above.   See Appendices for further details (if req’d).‬

‭Submitted By Tina Huston on 2/8/2024‬ ‭Submitted By Lindsey Huston on 2/8/2024:‬

https://www.sf.gov/file-appeal-permit-or-decision
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Permit Details Report
Report Date: 2/8/2024 2:26:27 PM
   
Application Number: 202008222415
Form Number: 3

Address(es):
0157 / 030 / 1 45 BERNARD ST
0157 / 030 / 1 47 BERNARD ST
0157 / 030 / 1 49 BERNARD ST

Description:
Upgrade 3-story, 4-unit apartment consisting of brick foundation, wood frame structure, combination
siding, etc. Project work consists of seismic/soft-story foundation upgrade (w/9 ft rear-yard addition)
and includes bringing front bedroom windows to fire exit code size with finish to match existing

Cost: $389,642.00
Occupancy Code: R-2
Building Use: 24 - APARTMENTS

Disposition / Stage:

Action Date Stage Comments
8/22/2020 TRIAGE  
8/22/2020 FILING  
8/22/2020 FILED  
12/4/2023 APPROVED  
1/24/2024 ISSUED  

Contact Details:
Contractor Details:

License Number: 720437
Name: JAMES HUSTON
Company Name: HUSTON GENERAL CONTRACTING INC.
Address: 1615 SECOND STREET * LIVERMORE CA 94550-0000
Phone:

Addenda Details:
Description:
SITE

Station Rev# Arrive Start In Hold Out Hold Finish Checked By Review Result Hold Description

CPB   8/22/20 9/14/20 9/14/20 9/22/20 9/22/20 TORRES
SHIRLEY

 
#368-912-764 ELECTRONICALLY
SUBMITTED. invoice sent. 09/22/20: PMT
RCVD, OK TO PROCESS. ST

PRE-PLN   9/24/20 9/25/20 9/25/20
RUSSELL
ERICA    

PRE-FIRE   9/24/20 9/24/20 9/24/20 HIGGINS PAT   pre-screen accepted

CP-ZOC   9/29/20 11/2/23 11/2/23
ASBAGH
CLAUDINE Approved Approved

CP-NP   1/6/22 1/6/22 1/10/22 GUY KEVIN  
1/6/22: Emailed the 311 cover letter. (JL)
1/10/22: Mailed the 311 notice on 1/24/22;
expires on 2/23/22. (JL)

CP-DR   2/22/22 11/7/23 11/7/23
ASBAGH
CLAUDINE Approved

DR was heard at planning commission in
2021. This line is complete.

BLDG   2/27/23 5/9/23 5/26/23 9/22/23 OSPITAL
JOSEPH

Administrative REASSIGNED 9/22/2023 comments issued
during google meeting on 5/26 at 9 am
w/AOR and assoc. Waiting for PDF to be
emailed to Jeffrey.barnes@sfgov.org prior
to upload in BB session email to Property
owner & AOR
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TINAHUSTON07@GMAIL.COM &
ANDREWS@HGCI.COM, project on hold
until response. siesmic upgrade & new adu
to be reviewed together.

BLDG   2/27/23 9/22/23 9/28/23
OSPITAL
JOSEPH

Issued
Comments  

BLDG 1 10/26/23 10/26/23 10/26/23
OSPITAL
JOSEPH Approved  

SFFD   3/6/23 4/6/23 4/6/23 5/30/23 5/30/23 TOLENTINO
NEIL

 
4/6/2023 Not approved and on hold.
Comments on bluebeam (994-436-227). -
NT

SFFD   5/30/23 7/18/23 7/18/23 9/19/23 TOLENTINO
NEIL

Issued
Comments

7/18/2023 Not approved and on hold.
Comments on bluebeam (994-436-227). -
NT

SFFD 1 9/19/23 9/19/23 9/19/23
TOLENTINO
NEIL

Approved-
Stipulated

9/19/2023 Approved, comments addressed.
As-built needed to include signed pre-
application meeting minutes on plans.
Inspection Fees. -NT

DPW-
BSM

  3/1/23 3/1/23 3/1/23 DENNIS
RASSENDYLL

 
3.1.23 Approve. EPR- No alteration or
construction of City Right-of-Way under this
permit . -RD

SFPUC   2/27/23 8/16/23 8/16/23
IMSON
GRACE Approved 08/16/2023. Approved.

SFFD 1 10/31/23 11/3/23 11/3/23
TOLENTINO
NEIL Approved

11/3/2023 Approved. Re-check. Inspection
Fees. -NT

DPW-
BSM

1 10/31/23 11/27/23 11/27/23 DENNIS
RASSENDYLL

Approved
Restamped EPR- No alteration or
construction of City Right-of-Way under this
permit . -RD

SFPUC 1 10/31/23 11/2/23 11/2/23
IMSON
GRACE Approved 11/02/2023 - APPROVED

PPC   9/22/20 9/24/20 11/30/23 PHAM ANH
HAI

Administrative

11/30/23 02:47 PM Invite sent to CPB to
close out permit; HP 11/28/23: Email sent to
BSM to stamp REV2 permit application
form. Email sent to applicant to update
sheet index on REV3 drawing; HP
10/31/2023: Invite sent to plan checkers to
review and stamp REV3 drawing;nl
2/27/2023: Concurrent review approved by
Planning plan checker Clauding Asbagh on
email dated 2/27.Invite sent to BLDG,
SFFD, BSM, PUC to start electronic plan
review (back dated, email was sent on 2/27
to all departments);nl 2/13/2023: Invite sent
to Planning Plan checker to review and
stamp REV1 drawing;nl 9/29/20: Pre-
screening complete, invite planning to BB
session; cm 9/24/20: Bluebeam session
created; Invite Pre-Fire, Pre-Planning, and
applicant; cm

CPB   11/30/23 12/4/23 1/24/24 GUTIERREZ
NANCY

Administrative

1/24/2024: Issued to agent in BB.ng
12/18/2023: Cancellation/Extension
Notification Letter Sent. Cancel
Date:02/22/2024. 1st extension fee
$1,028.21. When pay fee, new cancel date:
02/16/2025.ay : WAITING FOR
CONTRACTOR STATEMENT



  

         BRIEF SUBMITTED BY THE APPELLANT(S) 
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DISCRETIONARY REVIEW PUBLIC (DRP) 

PROJECT APPLICATION RECORD NUMBER (PRJ)

Discretionary Review Requestor’s Information

Name: 

Address: 

Email Address: 

Telephone: 

Please Select Billing Contact:                            Applicant   Other (see below for details)

Name:  _________________________  Email:  _______________________________ Phone:  ____________________

Information on the Owner of the Property Being Developed

Name:   

Company/Organization: 

Address: 

Email Address: 

Telephone: 

Property Information and Related Applications
Project Address: 

Block/Lot(s): 

Building Permit Application No(s): 

APPLICATION

ACTIONS PRIOR TO A DISCRETIONARY REVIEW REQUEST

PRIOR ACTION YES NO

Have you discussed this project with the permit applicant?

Did you discuss the project with the Planning Department permit review planner?

Did you participate in outside mediation on this case? (including Community Boards)
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Changes Made to the Project as a Result of Mediation.

!�4*0�#�1 ��$.�0.. ��/# �+-*% �/�2$/#�/# ��++'$��)/я�+'�))$)"�./�Ȃ�*-�"*) �/#-*0"#�( �$�/$*)я�+' �. �.0((�-$5 �/# �
result, including any changes that were made to the proposed project.

DISCRETIONARY REVIEW REQUEST
I)�/# �.+�� �� '*2��)��*)�. + -�/ �+�+ -я�$!�) � ..�-4я�+' �. �+- . )/�!��/.�.0Ȃ$�$ )/�/*��).2 -� ��#�,0 ./$*)ю

1. What are the reasons for requesting Discretionary Review?  The project meets the standards of the Planning 
Code and the Residential Design Guidelines.  What are the exceptional and extraordinary circumstances 
/#�/�%0./$!4��$.�- /$*)�-4�� 1$ 2�*!�/# �+-*% �/ѕ��	*2��* .�/# �+-*% �/���$ݧ(*/4/$�� #/�#/�2$њ.�� ) -�'��'�)�
*-�/# ��'�))$)"��*� њ.��-$*-$/4��*'$�$ .�*-�� .$� )/$�'�� .$")��0$� '$) .ѕ���' �. �� �.+ ��ݦ$��)��.$/ �.+ ��ݦ$�
sections of the Residential Design Guidelines.

2. The Residential Design Guidelines assume some impacts to be reasonable and expected as part of 
construction.  Please explain how this project would cause unreasonable impacts.  If you believe your 
+-*+ -/4я�/# �+-*+ -/4�*!�*/# -.�*-�/# �) $"#�*-#**��2*0'��� �0)- �.*)��'4��Ȃ �/ �я�+' �. �./�/ �2#*�2*0'��
� ��Ȃ �/ �я��)��#*2ю

3. What alternatives or changes to the proposed project, beyond the changes (if any) already made would 
- .+*)��/*�/# � 3� +/$*)�'��)�� 3/-�*-�$)�-4��$-�0(./�)� .��)��- �0� �/# ���1 -. � Ȃ �/.�)*/ ����*1 �$)�
question #1?





ATTACHMENT ONE:  

EXCEPTIONAL AND EXTRAORDINARY CIRCUMSTANCES!
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Exceptional and Extraordinary Circumstances 

In light of the sociocultural impact of the proposed plans at 45 Bernard Street on the Chinese character of 
the neighborhood and on Chinese immigrants, elders, and residents, and of SF Planning’s commitment to 
racial and social equity, we bring this matter to the attention of the San Francisco Planning 
Commissioners. 

The plans and design of 45 Bernard Street undermine the cultural fabric of this community by eliminating 
the Chinese courtyard experience, a local asset of the neighborhood. Consider the disruption that has 
already been done to eleven Chinese immigrants, eight of whom are elders and/or disabled with little to 
no command of the English language. The new owners evicted members of the Chen and Yu family and 
members of the He and Cen family.  The plans eliminate the spiritual refuge of afforded by a secluded 1

open space. (See figure 1 below of the Chinese courtyard.) The sponsors will not benefit from this 
courtyard experience nor will anyone else on the block. If approved as submitted, this project will only 
accelerate the transformation of our neighborhood away from being a community of Chinese American 
families—the social and economic unit of stability.  

 According to San Francisco Rent Stabilization and Arbitration Board (case numbers M201229 and M201400), the evicted 1

tenants all received a Relocation Assistance Payment. Each of the three elders and/or disabled who lived at 47 Bernard Street 
received $9,151.80, and each of the other two received $4,334.80. Each of the five elders and/or disabled at 49 Bernard Street 
received $8,429.33, and Huang Zhang Chen received $3,612.33. There were no owner buy-outs; constraints are placed on both 
47-49 Bernard Street until the fall of 2025.
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Figure 1. The Chinese courtyard outlined in white at 45 Bernard Street.



For over thirty-five years, we observed that the Chinese families who lived at 45-49 Bernard Street relied 
innately on the open space in their modest courtyard as their unofficial temple. It was a space where 
family members of all ages would freely come and go as they pleased, but they were more stable and 
connected when they were undisturbed and together in the courtyard. As Professor Laurence G. Liu, head 
of Architectural Design and Graduate Programmes at Southeast University, Nanjing, Jiangsu, China, 
wrote in a landmark reference book: “ . . . people actually lived in an unstable, transient world . . . the 
communistic character of the family system, the inward feeling of withdrawal from the outside world, and 
the idea of plain living . . . contributed to the formation of the courtyard house. . . . Because the center of 
all activities was the courtyard, there was no privacy concerning the movement and activities of all family 
members . . . it was an organization which had the distinction of seclusion. Furthermore, it created a 
layout and a form which rallied all the members of a family psychologically to live in a spiritual refuge 
together. . . . Only through the unity of thought and the force of a family were they able to confront and 
survive the misfortunes of life.”  (See figure 2.) 2

 Laurence G. Liu, Chinese Architecture (London: Academy Editions, 1989), p. 164. The research for this book was supported by 2

a grant from the Graham Foundation for Advanced Studies in the Fine Arts, Chicago, Illinois. 
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Figure 2. An illustration from Chinese Architecture showing a compact courtyard house in Anhui Province, China. 1. Entrance. 
2. Hall. 3. Pavement. 4. Courtyard, p. 165.



Since 1840 when individuals and families began to emigrate from China to San Francisco, generation 
after generation, they have inherently adopted this way of maintaining stability and unity and being a 
force of change in America. The Chinese people have experienced the courtyard as one of the means for 
strengthening the family structure and maintaining harmony within one’s self and among others. An 
ordinary backyard serves as the sacred space for reflection and introspection. The spiritual dimension of 
the courtyard is not only what is in the space, but is the space itself, which makes it sacred. Given the high 
density of block 157, the elimination of the Chinese courtyard at 45 Bernard Street will further reduce the 
feeling of freedom from hardship and the opportunities for informal and spiritual connectedness with 
family.  

The residents of Bernard Street, Pacific Avenue, Phoenix Terrace, and between Taylor and Jones are 
predominately Chinese families, small-business owners in Chinatown, and mid-level professionals of 
different races and ethnicities. Many immigrants and first-generation families live in the neighborhood 
because it is affordable and because it is near Chinatown where they work, attend American and Chinese 
schools, shop for food, and receive health care and social services. Two bus lines go in east and west 
directions on Pacific Avenue and bring elders to and fro. Residents live in the two- and three-story 
properties where whole families are together. Grandparents, parents, children, grandchildren, and other 
relatives assume responsibility and develop trusting relationships to help one another with child care, 
interpreting services, elderly care, and the family business. Family members gather to share meals while 
telling stories, solving problems, and supporting one another. This family system is the bedrock of the 
culture and maintains the social sustainability of the neighborhood.  

In 2013, 80% of the homeowners were Chinese American. In 2021, their homeownership dropped to 60%  
and Chinese immigrants and low-income Chinese American individuals and families were displaced. (See 
figure 3.) What is emerging in our neighborhood is a younger, less diverse, and more affluent population 
of individual tenants who will likely be more transient.  

Lindsey Huston and her mother, Tina Huston, are new owners of the building. Lindsey lives at 49 Bernard 
Street (owner move-in) and her sister, Taylor Huston, resides at 47 Bernard Street (relative move-in). 
Lindsey and Taylor’s father, James Huston of Huston General Contracting, Inc. (HGCI), located in San 
Anselmo, California, is the builder. The sponsor’s plans do not create more housing. The ADU in the 
basement is already there but needs to be legalized. And the sponsors are not adding new bedrooms to the 
building.  

These proposed plans would further contribute to the erosion of the social and cultural fabric and do not 
seem to be in accord with: 

(1) Residential Design Guidelines, Introduction: Design Principles: “Provide architectural 
features that enhance the neighborhood’s character and ensure that the building respects mid-
block open space.”  3

  

 San Francisco Planning, Residential Design Guidelines, Introduction: Design Principles, p. 5, December 2013.3
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 (2) Residential Design Guidelines, Building Scale and Form, Building Scale at the Mid-Block   
 Open Space:“The height and depth of a building expansion into the rear yard can impact the   
 mid-block open space. Even when permitted by the Planning Code, building expansions into the   
 rear yard may not be appropriate if they are uncharacteristically deep or tall, depending on the   
 context of the other buildings that define the mid-block open space. An out-of-scale rear yard   
 addition can leave surrounding residents feeling “boxed-in” and cut-off from the mid-block open   
 space. The following design modifications may reduce the impacts of rear yard expansions;   
 other modifications may also be appropriate depending on the circumstances of a particular   
 project: Set back upper floors to provide larger rear yard setbacks . . . reduce the footprint of the   
 proposed building or addition.”  4

 (3) The San Francisco General Plan, 2014 Housing Element, Part II, Objectives and Policies,   
 Issue 6: Maintain the Unique and Diverse Character of  San Francisco’s Neighborhoods,   

 Objective 11: "#As each neighborhood progresses over time the distinct characters will form the   

 foundation to all planning and preservation work in the area. . . . the City also values a variety of   
 neighborhood types to support the varying preferences and lifestyles of existing and future   
 households. Changes planned for an area should build on the assets of the specific neighborhood   
 while allowing for change.”   5

 
 (4) The San Francisco General Plan, 2014 Housing Element, Part II: Objectives and Policies,   
 Policy 11.9, Foster Development That Strengthens Local Culture Sense of Place and History   
 states that “neighborhood character is also defined by long-standing heritage, community assets,   
 institutional and social characteristics. Maintaining the linkages that such elements bring, by   
 connecting residents to their past, can contribute to the distinctiveness of community character   
 and unique sense of place; as well as foster community pride and participation.”  6

 San Francisco Planning, Residential Design Guidelines, Building Scale and Form, Building Scale at the Mid-Block Open Space, 4

pp 25-26, December 2013.

 The San Francisco General Plan, 2014 Housing Element, Part II: Objectives and Policies, Issue 6: Maintain the Unique and 5

Diverse Character of San Francisco’s Neighborhoods, p. 36, Updated August 2020.

 The San Francisco General Plan, 2014 Housing Element, Part II: Objectives and Policies, Policy 11.9, Foster Development 6

That Strengthens Local Culture Sense of Place and History, p. 39, Updated August 2020.
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Figure 3. 2013–2021 Changes in Homeownership  7

2021 Homeownership by Lot

 

2013 Homeownership by Lot 

!

 Block/lot map source: Assessor-Recorder’s Office, City and County of San Francisco, http://sfplanninggis.org/blockbooks/7

AssessorBlock0157.pdf and http://sfplanninggis.org/blockbooks/AssessorBlock0182.pdf.
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ATTACHMENT TWO:  

UNREASONABLE IMPACT!

45, 47, and 49 Bernard Street, San Francisco Page 7



Unreasonable Impact  

1. The Proposed Increase in Size and Scale of the Building Eliminate the Chinese 

Courtyard 
By proposing the setback at 45 Bernard to 10 feet when 
including the exterior stairway, the sponsor is destroying a 
cultural space for maintaining a personal and collective balance 
in life. The setback should be 15 feet but the proposed plans 
actually go back to just under 16 feet. The plans maximize the 
indoor footprint and minimize outdoor open space.  

Bernard Street between Taylor and Jones Streets is highly dense 
with limited mid-block open spaces. The encroachment will 
perpetuate and expand a tenement-like situation over roughly 
half the block’s interior open space. (See figure 4.)  

While over 70% of the residents on block 157 (Bernard Street 
and Pacific Avenue between Jones and Taylor Streets) are 
Chinese American and will be the most negatively impacted, 
everyone on the block who wants and needs a secluded mid-
block open space will also be adversely affected. 

2.  Rear Yard: The Project Further Reduces Light to Adjacent Properties 
The proposed plans will limit the amount of light and air to bedrooms and living-area windows of the 
buildings adjacent to and directly opposite the development. The light to adjacent neighbors on all three 
sides of 45-49 Bernard Street will be affected. This expansion encroaches on the rear neighbor at 
1144-1146 Pacific Avenue. If the plans are implemented, light and air quality in the mid-block open space 
will be further reduced, and the privacy and the security of adjacent buildings will be lessened. (See 
figure 5.) 
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Figure 4. The tenement-like situation 
immediately east of 45-49 Bernard Street.



 

Figure 5. Aerial photo of the mid-block open space on Bernard Street and Pacific Avenue between Taylor and Jones. The blue 
arrow points to 45-49 Bernard Street. 
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45-49 Bernard Street



3.  Rear Yard: The Project Does Not Provide Adequate Setbacks on the Upper Floors 
The proposed addition does not step down with grade toward the rear. The San Francisco Planning 
Department required the developer and owner of 51 Bernard Street (adjacent to 45-49 Bernard Street) to 
set back the three floors of the building in order to increase mid-block access to light and air for 
surrounding neighbors. The image on the left in figure 6 shows 51 Bernard Street (four-story gray 
building) and the existing setback of 45-49 Bernard Street. 

 

Figure 6. Renderings of existing rear elevation and the proposed elevation of 45-49 Bernard Street. The image on the right 
illustrates how the proposed plans will block eastern sunlight and air flow and reduce mid-block open spaces. 

4.  Rear Yard: Lack of Privacy to Neighboring Interior Living Spaces 
The encroachment to within 10 feet of the property line has a significant impact on the privacy of 
1144-1146 Pacific Avenue, 1154-1156 Pacific Avenue, 39-41 Bernard Street, and 51 Bernard Street. The 
top three floors including the roof deck in the proposed plans are directly in the line of neighbors’ sight 
and will further compromise their privacy. See figure 7 for the existing rear-window sizes at 45-49 
Bernard Street; the proposed plans of two double glass doors with decks on each of three stories; and the 
rear windows of 1144-1446 Pacific Avenue. !
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	 Existing 45-49 Bernard St.	 Proposed 45-49 Bernard St.	 1144-1146 Pacific Ave.

Figure 7. Elevation drawings of 45-49 Bernard Street (existing and proposed) and a rear elevation drawing of 1144-1146 
Pacific Avenue, with window sizing and placement.



ATTACHMENT THREE:  

AN ALTERNATIVE!
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An Alternative to the Proposed Project: Maintaining the Chinese Courtyard Experience 
and Providing Greater Privacy 

Sponsor to Redesign the Project to Increase the Rear Yard Setbacks So That They Align 
with the Setbacks of 51 Bernard Street  8

 
The setback design of the adjacent building at 51 Bernard Street is a good precedent. UCNA recommends 
the design of 45-49 Bernard Street to mirror the 51 Bernard Street setbacks.  

The backyard setback should be no less than 20 feet 6 inches from the property line. The second and third 
floors should have a 7-foot setback on each of the two floors. (These setback measurements need to be 
confirmed on site.) 

Figure 7 shows a rendering of 45 Bernard Street with the “Preferred Set-Back Edge” as a dotted white 
line. The line is aligned with the second floor of 51 Bernard Street. 

Sponsor to Install the Rear Stairway Indoors 
 
UCNA also recommends that the rear stairs be located in the interior of the building instead of outdoors.  

Sponsor to Reduce the Size of All of the Glazing in the Rear of the Building 
 
UCNA suggests that the new owners reduce the size of all the glazing on the top two floors. 

All glazing and the roof deck should be configured to break the line of sight to 39-41 Bernard Street, 51 
Bernard Street, 1154-1156 Pacific Avenue, and 1144-1146 Pacific Avenue.  

The owners should also use translucent glazing or frosted glass facing openings and abutting structures. 

 

 The Planning Code Section 101 and the Residential Design Guidelines Rear Yard, Light, and Privacy recommend the 8

following: “provide setbacks on the upper floors of the building”; “develop window configurations that break the line of sight 
between houses”; and “use translucent glazing such as glass block or frosted glass on windows and doors facing openings on 
abutting structures.” pp. 16-17, December 2013.
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Figure 7. Site view of the existing open space, with the proposed addition (in red) and the proposed decks 
and stairs (in yellow). We wish to note that the illustration does not include all the existing egresses and 
walkways of the other buildings on our block. The Google Maps image that we used to develop this 
illustration did not have sufficient details for us to show accurately all the structures and dimensions.
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1.  Overview  
 

Owner Occupancy 

The 3-unit building was purchased in September 2019 by Tina Huston (mother) and Lindsey Huston 

(daughter) who are the Permit Requesters (Sponsors) in this request.   The property was explicitly 

purchased to occupy as a family with the intention of Lindsey occupying one unit as an “Owner” and her 

sister Taylor moving into a second unit as a “Relative”.   At that time, both Lindsey Huston and Taylor 

Huston were living in separate apartments in San Francisco and working for Companies in the City.  Unit 

#49 was planned as an OMI and #47 as an RMI.   

 

Unit #45 was occupied (and continues to be) occupied by a Tenant, Ms. Qi.   

 

Property Condition 

This Project will provide critically necessary updates to a property that is severely dilapidated and has 

had decades (over 30 years) of deferred maintenance.  Feedback from prior and current tenants is 

consistent with the fact that the prior landlord knowingly neglected the property and specific concerns 

raised by the tenants.  This is evident from the condition of the property, which is highlighted in the 

third-party inspection report which was provided by the Sellers of the building in 2019.   The report 

recommended many critical repairs, and the upgrade plans below address items outlined in that report.   

See Appendix A.1.  

 

Project Overview 

The project is in complete compliance with City Planning code and has passed the City Planning process 

to achieve the following: 

 

1. Complete critical foundation work (soft story). 

2. Remove the back porch replacing it with code compliant construction. 

3. Extend the depth to the required minimum setback, thereby increasing the square footage of 

each 3-bedroom unit by 232 sf, from 736 sf to 968sf within the City-approved setback. 

o Provide for a ‘normal’ size kitchen (current kitchen is on the porch and approximately 5’ 

square) 

o Add second bathroom  

4. Replace windows (many of which will not fully close at this point) and doors  

5. Exterior / Siding improvements and repainting 

6. Interior improvements, flooring, cabinets, and repainting 

7. Add shared space on roof 

8. Under a separate permit, the Project will also legalize the basement unit that has existed for 

years, and was unlawfully rented by the prior owner (it is currently not occupied) 

 

Existing Tenant 

As for the petitioner’s “concerns” about tenants: once proposed upgrades have been made, our 

wonderful tenant, Ms. Qi, will have a fully remodeled home, which she will return to at her rent-

protected price. In response to concerns prior evictions, the petitioners (our neighbors), claim to care 



deeply for the tenants in hopes that, from a political perspective, with the hope that this will sway your 

opinion. However, in the 8+ years the tenants were residing here, Jennifer/Hanmin never reached out to 

the prior landlord to help advocate for better habitable conditions.  

 

Ms. Qi and her daughter have provided a letter of support that is provided under separate cover.    

 

UNCA Care for Tenants 

The UCNA never advocated for the Prior tenants when it mattered to improve their overall living 

conditions.   Even now, they do not stop in to check on or support Ms. Qi in any way.   

 

The Commission see this for what it is—two neighbors who don’t want construction because of personal 

reasons.   We have great respect for all cultures, and the San Francisco community, we only aim to 

preserve and support the neighborhood character to flourish. 

 

Prior Evictions 

We reviewed the San Francisco Rent Board, OMI, and eviction laws in detail before purchasing the 

property and believe that have not only abided by the laws but gone above and beyond to provide 

financial support for the family members displaced, time to relocate, and months of free rent.   We hired 

an Attorney to ensure that the procedures were followed, as they are quite complex. 

 

The Tenants also were represented by an attorney with expertise in San Francisco Tenant Law during 

the process.   Due to COVID, the overall process was at a standstill.   Within one and two years 

respectively, the Tenants in #47 and #49 secured better housing.    Once they signed leases and intended 

to move, they approached us to arrange relocation payments.   At that time, COVID restrictions were still 

in place and so evictions were not being enforced.   In theory, the Tenants could have remained in 

possession, bu they elected to pursue the new housing that they had identified.   In the end, the process 

financially benefitted the prior Tenants and their families and they were able to secure better housing. 

 

Furthermore, the prior Tenant from Unit #47 also provided a letter of support for the project, which is 

included under separate cover. 

 

 

 

 

 

 

 

 

 

 

 



2. Conclusion:  Burden of DR Not Met  

2.1 Criteria for Granting Request 

Upon reviewing the discretionary review request, it is apparent that the petitioners have not sufficiently 

demonstrated why the project should be denied or modified and have failed to describe any exceptional 

or extraordinary circumstances.  

 

The burden of demonstrating why a project should be denied or modified rests on the DR applicant. 

The City Attorney has made it clear that the standard for exceptional and extraordinary circumstances is 

high and “the Commission’s discretion is sensitive and must be exercised with utmost constraint.”  

2.2 Exceptional or Extraordinary  Circumstances 

The petitioner has not described any exceptional or extraordinary circumstances, or provided any 

specific, detailed analysis that is supported by RPG. It is not even clear what they are deeming to be 

extraordinary or exceptional, besides that, “plans and design of 45 Bernard Street undermine the 

cultural fabric of this community by eliminating the Chinese courtyard experience, a local asset of the 

neighborhood.”  

 

The courtyard is not a public space, but a private rear-yard, and the features they call out as worth 

protecting are improvements that were made by us to ensure the yard was usable for themselves and 

tenants.  Importantly:  

 

o This Yard is part of the subject property.   

o There is no public access to make it any kind of neighborhood courtyard.    

o The yard that is depicted in Ms. Liu’s diagram – was just installed last year after moving in.   

o Prior to our occupancy, it appears that the back yard not as a shared Courtyard (or even a yard 

really), but as a place to dump construction debris, trash, etc.   

o This has been reaffirmed by the Ms. Qi’s daughter’s letter of support – who was a 

resident of Unit #45 from 1983 to 2011. 

o While planting grass in the back yard, we removed ~6 cubic yards of trash buried, 

including glass, plastic, and other debris.   

o The yard is and will remain in a common space for the Owners and Tenants of the building and 

the existing Tenant has been informed of same.  

 

While we recognize the rear-yard will be reduced slightly, 362 square feet will remain as courtyard 

space, in addition to shared roof area.  This is a modest request for expansion, while maintaining 

dense/family-oriented housing.  There is strong demonstration that the current plans are consistent 

with the prevailing neighborhood, and, in fact, the properties of the petitioners themselves. 

 

 

 

 



 

 

 

 

Images of Yard When We Purchased It (Note:  No Chinese Courtyard, Public Access, etc) 

 

 
 

 
     

  



 

Images During Our Work to Improve the Yard  

(Installed in 2021) 

Image in the Petitioner's Response – Referring to 

Chinese Courtyard used for 35 years 

 

 

 

 

 

 

  

Yard Referred to here and layout was 
installed in 2021 by Sponsors 



2.3 Petitioner and Direct Neighbors   

Upper Chinatown Neighborhood Association (UCNA).  The petitioner who has requested discretionary 

review under the name UCNA are in actuality the owners of 39A-39-41 Bernard, and 1144-1146 Pacific 

Avenue, adjacent properties to 45-47-49 Bernard.  

 

● 39A-39-41 Bernard is owned by Sandra and John Leung, and is a 3-unit multi-family property. It 

is unclear if the property is used solely as it’s intended MFR purpose or is instead used as a SFR. 

● 1144-1146 Pacific is owned by Jennier Mei and Hanmin Liu, and is a four-story, single-family 

residence with a commercial unit on the first floor that is used by Mrs. Mei and Mr. Liu. It was 

indicated to us by Mr Liu that they occasionally use their commercial unit to host overnight 

guests, and that the fact that guests could see into our units was a concern.  

 

51 Bernard St.   We have discussed the project extensively with the owner of 51 Bernard. In 

conversations with the owner at 51 Bernard, the owner stated to us that he does not think the project is 

unreasonable and that, “because it was a multi-family project, it would have different design 

considerations” than the project at 51 Bernard. Overall, he is supportive of the project, and recognizes 

the building needs considerable upgrades which will benefit the neighborhood. Although the petitioners 

claim to represent the owner at 51 Bernard, they do not, so it is a surprise that the petitioners claim 

they represent the owner at 51 Bernard in their DR submission.  Though Sandra Lueng repeatedly 

contacted the 51 Bernard Owner and tried to persuade the Owner to contest the project, the owner at 

51 Bernard declined to support the discretionary review.  

 

2.4 Housing Act   

The Housing Accountability Act compels approval of this project, as the design maintains the number of 

bedrooms in existing units, and creates a new, legal unit under a separate permit and via the State of 

California ADU program for legalization. 
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3. Response to Specific DR Response Questions 

3.1  DR Response Question #1:  Why Approve? 

Given the concerns of the DR requester and other concerned parties, why do you feel your proposed 
project should be approved? 

3.1.1 Approval Rationale No Exceptional Impact and Plans are to Code 

● The Project does not have an exceptional or extraordinary impact on the neighboring 

properties; rather, the design is supported by the character and designs of the 

neighboring buildings, and the depth is calculated based on the average of adjacent 

neighbors.  

● Project plan is code complaint and adheres to residential planning guidance (RPG) 

● Plans were thoughtfully designed to: 

o Preserve the number of bedrooms that currently exist in the units 

o Continue to promote dense, family-oriented housing, while allowing for a more 

functional/safe kitchen and shared space. 

● We have already amended plans based on SF planning feedback and the petitioner's 

concerns, to reflect a reduction in the rear yard setback and redesign of the rear fire-exit 

stairs. 

● Plans do not require variance. 

● Adjacent and rear neighbors have built within the 15’ setback (meaning their properties 

are deeper than the required setback). 

● The City Zoning Administrator and City Planner have both agreed to the setback 

calculation given the adjacent properties.   

3.1.2 Petitioners did not meet requirements for Discretionary Review Request  

o First and foremost, as outlined in Section 2 above, the Petitioner’s request does not 

demonstrate exceptional or extraordinary impact. 

 

o Communication attempts were made with the UNCA on multiple occasions.   Refer to Appendix 

C for the Communication Log.    

 

o In addition to the legitimacy and conceptual soundness of the project itself, we have made 

continuous efforts to meet and communicate with the petitioners John and Sandra Leung (39A-

39-41 Bernard), and Hanmin Liu and Jennifer Mei (1144-1146 Pacific), to hear their concerns, 

attempt to discuss resolution, and come to mutual agreement. petitioners did not respond to 

our requests to meet via call/email or in-person, would occasionally respond but never agree to 

meet, and ignored our offer to meet with a Mediator.  
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o After the scheduled pre-planning meeting was held, petitioners communicated concern 

regarding in-person nature to Planner, and that the initial pre-planning meeting notices did not 

include a call-in code for scheduled pre-planning meeting on December 14th. We apologized, 

provided a call-in code for December 14th, provided copies of the plans to petitioners (though 

was not required to), and made themselves available to meet/converse at any point during the 

pre-planning phase. We then held a second pre-planning meeting on December 31st to try to 

ensure all neighborhood concerns would be addressed. The petitioners did not attend either of 

the two neighborhood review meetings that were held.  

 

o Meanwhile, in the almost 2 years we have been awaiting approvals from SF Planning, the 

petitioners were communicating directly with a City Supervisor to circumvent normal procedure 

and inflict undue criticism and pressure on the Planning Department. They have also contacted 

the planning commission, our tenant, the tenant’s daughter, and reached out to other neighbors 

in the neighborhood in attempts to get them to support a discretionary review. The petitioners 

have left us out of all of these communications. 

 

o Per discretionary review directions, before submitting a DR request (see below image from DR 

request submitted), the petitioners are responsible to attempt communication with permit 

applicants and/or participate in outside mediation, and we have created ample space for them 

to do so.  

 
o Refer to Appendix C for the numerous attempts to meet and discuss the project. 

 

 
 

3.2 DR Response Question #2:  Alternatives? 

What alternatives or changes to the proposed project are you willing to make to address the concerns 
of the DR requester /concerned parties? If you have already changed the project to meet 
neighborhood concerns, please explain those changes and indicate whether they were made before 
or after filing your application with the City. 
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3.2.1 Petitioner Request:   Preserve the Neighborhood Chinese Courtyard Experience 

This item discussed in depth in Section 2.   

3.2.2 Petitioners Request: Reduce the Size of All of the Glazing in the Rear of the Building 

o It is essential to retain the size of the windows in proposed plans, as it is the primary source of 

light for each of the unit’s kitchen and primary bedroom. To reiterate, this is a MFR, and we 

need to ensure adequate light is provided to each unit as outlined in RPG. 

o This character is consistent with all adjacent properties and the block and neighborhood 

conditions. In fact, even the petitioners Jennifer and Hanmin increased the size of their rear-

windows to be large and allow light into their home. They did elect to glaze these large new 

windows.  

o The petitioner’s lower floor(s) is a commercial unit; though they have stated that they have 

company there who stay overnight (which our understanding is that this is not permissible) 

 

Alternative  
o We are planning and willing to install curtains and/or shutters to preserve privacy of both 

properties and request petitioners do the same. 

 

3.2.3 Petitioners Request: Install the Rear Stairway Indoors  

o It is not feasible for rear stairs to be moved indoors - this is a fire exit requirement and, as such, 

a permissible obstruction into the rear yard as noted in Section 136.4 of Planning Code:  

Fire Escapes: leaving at least 7½ feet of headroom exclusive of drop ladders to grade, 

and not projecting more than necessary for safety or in any case more than four feet six 

inches into the required open area. In the case of yards, the aggregate length of all bay 

windows, balconies, fire escapes and chimneys that extend into the required open area 

shall be no more than 2/3 the buildable width of the lot along a rear building wall, 2/3 

the buildable length of a street side building wall, or 1/3 the buildable length of an 

interior side lot line; 

o We have attempted to be considerate in design after the petitioners’ voiced concerns, and 

subsequently redesigned the fire exit to be less obtrusive.   Photos of the current stairs, initial 

designs and final plans are shown below.   The current/final plan set has a fire escape that is far 

less intrusive, maintains more open space in the yard, and from an appearance perspective is 

consistent with the character of the city.  

 

Alternative 
o None proposed 
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3.2.4 Petitioner Request:   Redesign Project to increase Setbacks 

Redesign the Project to Increase the Rear Yard Setbacks So That They Align with the Setbacks of 51 
Bernard Street. 
 

● The project’s proposed rear yard setback is determined by averaging the rear-yard setback of 

the adjacent buildings at 39A-39-41 Bernard and 51 Bernard; therefore, the context of the 

surrounding buildings determine the Project’s allowable depth.  

● The setbacks were already reduced from the ‘minimum’ of 15’, as described above.   Setback 

was increased to 15’-9” by considering only the 2nd floor depth of 51 Bernard. 

● The petitioners at 39A-39-41 Bernard and 1144-1146 Bernard quote RPG: “building expansions 

into the rear yard may not be appropriate if they are uncharacteristically deep or tall, depending 

on the context of the other buildings that define the mid-block open space.” as reasons to deny 

the Project, though give no actual analysis to support this statement. In fact,  RPG supports the 

approval of the project: 

o The Project’s proposal is not out of scale, does not propose an increase to height, and is 

not uncharacteristically deep when compared to the adjacent neighbors, nor the greater 

mid-block.  

o As the petitioner notes in their argument, the block is full of deep buildings and is dense.  

o In fact, 21 of 23 or 91% of the lots with identical lot configurations (23’X 60’) have rear 

yard setbacks at or deeper than the proposed Project’s rear yard setback.  

▪ These properties are primarily made up of two-to-five story duplex, triplex and 

SFR properties.  

● Both petitioner's properties extend significantly into the 15’ required minimum; hence 

petitioners are trying to hold us to a Standard that is neither per Code – nor did it apply to them 

 

o Mei and Lui Property at 1144-1146 Pacific (to the South)  

▪ 1144-1146 Pacific is owned by Jennifer Mei and Hanmin Liu, and is a four-story, 

single-family residence with a commercial unit on the first floor.  

▪ 1144-1146 Pacific constructed a third story and private residential roof deck  

▪ The Liu’s property is within approximately 9’-2” of the rear property line  

● Stairs are around 3’ of the back property line / rear fence 

● There is also a massive tree (approx 40+’) located within just a few feet 

of the property line 

● The Tree itself blocks light, is over 3 stories high, encroaches on the 

surrounding properties (overhanging the rear fence) 

 

 

o Leung Property at 39A-41 Bernard (to the East) 

▪ 39A-39-41 Bernard is owned by Sandra and John Leung, and is a 3-unit multi-

family property.  

▪ 39A-39-41 Bernard has a three-story multi-family unit, with rear-yard setback of 

11 feet (3’ when including the fire exit stairs), and no upper setback on the 

second or third floor.  
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▪ They also built a roof deck, without the benefit of a permit, that looks directly 

into the rear of 49 Bernard and into the private rear yard.  

 

● Adjustments have already been made.   The plans were revised during the initial Planning 

review.  Depth was reduced by 9” (from 15’) to 15’-9” to average between the 51 Bernard’s 

Second Story (which is set back) and the 11’ depth of the other adjacent neighbor.  15’ is the 

Zoning minimum, but the Code permits averaging as well if adjacent property owners have built 

deeper.   

Original Plans 15’ Setback Revised Plans (Avg w2nd Floor of 51 Bernard) 

 

 

 

 

 

● Zoning Administrator Review.     We recently received confirmation from the Zoning 

Administrator via City Planning that the setback is appropriate.   This was a secondary review 

initiated by City Planning as part of this DR Review.   In concert with the Zoning Administrator, 

City planning has determined that the that the plans meet Code, including the setbacks. 
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51 Bernard Single Family Residence (in Gray) - Staggered Floor Design  

      
 

 

  

~20’6” Qualifying Rear 
for Averaging 
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Prevailing Neighborhood Setbacks  

(See Appendix A.3 for Additional Images) 

Rear Yard Setbacks between Bernard and Pacific 

(See Appendix A.3 for Additional Images) 

 
  

 

 

 

o Reduces Family-Oriented Housing: If required to further reduce the building, we would not be 

able to maintain a primary bedroom in the rear of the building and would be forced to redesign 

the project in totality. Our current design thoughtfully preserves the character of the building 

and avoids tantamount-to-demolition by leaving the front facade and two (of three) bedrooms 

as they currently exist.   The front two bedrooms are small, fitting only a full-sized bed that 

consumes most of the width of the room, and do not functionally serve as a primary bedroom. 

These spaces were designed for 1906 living conditions.    By extending the back of the unit, we 

are able to create space for a decent sized primary bedroom, maintain the 3-bedroom density, 

and allow for more functional and usable kitchen and shared living space, which does not 

currently exist. If further reduction in the rear-yard setback is required, we would need to resign 

the project to allow for a functional primary bedroom, which only leaves enough space for 2-

bedroom units, effectively reducing the density of each unit and ability of 45-47-49 Bernard to 

house families with multiple children. This would be devastating to our family as we want to 

start families and raise children here.  

 

o Density of Proposed ADU Considerations & Legal Considerations: As described in the project 

overview, the plans propose a basement ADU (under separate permit) which is currently 

designed as a two-bedroom unit. These designs are supported by RPG. The same logic above 
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applies to the additional proposed housing unit. If the depth of the building is reduced any 

further, the neighbors (and Planning Commission) would be in effect reducing the density of the 

ADU at 45A Bernard, given the depth of 22 feet would only allow for a small 1-bedroom unit.  

This is in direct opposition to the City’s overall plan to build dense, family-oriented housing. As 

such, the Commission is compelled to approve the project under the Housing Accountability Act, 

as we are creating a unit via ADU, qualifying the project as a housing project, and our plans have 

been determined to meet code and RPG.  

 

o Design Considerations for a MFR vs. SFR (51 Bernard).  The SFR does not have the same design 

considerations as our MFR and should not be applied to the 45-49 Bernard project design.  The 

character and context of the neighborhood supports the design of the project. Effectively every 

other MFR on the block goes deep into the rear yard and an external stairwell.    

 
Alternative 

o Per the original feedback provided last summer, plans have already been revised (as referenced 

below).   

o No further changes required.  

 

Original Plans 

 (similar to current stairs) 

Revised Stairs 

(Less of a footprint, consistent with escapes seen in 

the neighborhood and the City as a whole) 
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Existing Stairs 
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3.3   DR Response Question #3:  Why No Adverse Effect 
If you are not willing to change the proposed project or pursue other alternatives, please state why 
you feel that your project would not have any adverse effect on the surrounding properties. Include 
an explanation of your needs for space or other personal requirements that prevent you from making 
the changes requested by the DR requester. 
 

3.3.1 Personal / Homeowner Needs and Rights  

As described above, Lindsey and Taylor Huston currently occupy Unit #47 and #49.  They wish to have 
families here, which is why we designed the property to preserve the number of bedrooms that exist. 
The proposed expansion is modest and balances our family-oriented needs with the maintenance of a 
sizable, shared yard for our tenants and mid-block space/light.   
 
The current design has minimal impact on neighboring properties, given the context of the adjacent 
properties (including our petitioner’s properties) themselves, while preserving the character of the 
neighborhood.  
 
Notably, RPG states that in areas with “dense building pattern, some reduction of light to neighboring 
buildings can be expected with a building expansion.” Similarly, “as with light, some loss of privacy to 
existing neighboring buildings can be expected with a building expansion.” 

 

3.3.3 Limited Impact to Light and Privacy of “Adjacent” Properties 

The petitioner has not provided any analysis demonstrating the validity of the claim that personal 

privacy or light will be “extraordinarily” impacted.   They simply comment that the project “will limit the 

amount of light and air to bedrooms and living-area windows of the buildings adjacent to and directly 

opposite the development.”  Conversely, we assert that: 

 

▪ Character of as-built conditions in the surrounding buildings guarantees the proposed designs 

create little or no impact to light and privacy generally.   Refer to Appendix A.4 for supplemental 

arial photos showing the full mid block. 

▪ The tree at 1144-1146 Pacific provides total privacy for Jennifer and Hanmin, no matter the 

condition of our property.  

 

All these features described below indicate that preservation of privacy and light for adjacent properties 

is not extraordinary or unreasonable. 

 

3.3.3.1 Consideration of 1144-1146 Pacific 
▪ 45-47-49 Bernard is positioned to the North of 1144-1146 Pacific 

o Therefore it is impossible for the rear of the Project at 45-47-49 Bernard to cast  

shadows on the property.  See sun ray calculations below.  

▪ The rear facade of 1144-1146 Pacific is completely covered by their own 4+ story tree: 
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o The petitioners tree blocks any mid-block light and air to the rear facade of their 

property, and further ensures there is no direct line of sight into the property from the 

Project.  

o The appellant  Hamin Liu’s own admission in an email to Planner Guy regarding project 

(dated April 6, 2021), he indicates, “in an earlier email to you [Planner Guy], “you know 

that we have a 40 year old Michelia Alba tree which does offer the privacy we need.”  

o Conversely, the tree (as mentioned above) casts shade, overhangs the property line of 

45-47-49 Bernard 

o A more reasonable alternative would be for petitioners at 1144-1146 Pacific to hang 

curtains or install shutters to provide additional privacy, as we intend to do in the units 

at 45-47-49 Bernard.  

o Finally, it is worth reminding the commission that 1144 Pacific is a commercial unit, not 

a residential unit, and is therefore not afforded the same light or privacy design 

considerations as a residential unit.  

 

3.3.3.2  Consideration for 39A-39-41 Bernard  
▪ 39A-39-41 Bernard has a deeper rear-yard setback than the proposed Project at 45-47-49 

Bernard. The setback at 39A-39-41 Bernard goes 11 feet to the property line, and is 3 feet from 

the property line when including their fire exit stairs (a permissible obstruction), and is half the 

width of their property. Given this, it is impossible that the Project would cast any additional 

meaningful shadows into any open space or bedrooms or have line of sight into 39A-39-41 

Bernard property.  The photo below shows the rear yard setback, the fire exit stairs, and also 

captures shadows cast by the petitioner's tree at 1144-1146 Pacific on neighboring properties 

and mid-block open space.  

▪ Though privacy is a concern for petitioners, Johnny and Sandra Leung have installed a private 

roof deck that has a direct line of sight into the top unit at 45-47-49 Bernard (we could not find a 

permit filed with the City for this) 

▪ The petitioners have installed a security camera on this roof deck, pointed at the back/side of 

the property – violating privacy.     

▪ The Leung’s property blocks light (casts shade) on the property in the morning as the sun comes 

from the East.   But, there is nothing to be done regarding remediate the direction of the sun.  

 

3.3.3.3 Considerations for 51 Bernard  
▪ While the property may cast a morning shadow on the upper levels of 51 Bernard, the impact is 

not extraordinary or unreasonable.  

▪ As noted above, the depth of the property at 39A-39-41 Bernard already creates a shadow in 

the morning hours so the impact. Further, 51 Bernard is south facing, the same as 49 Bernard, 

and will still enjoy direct sunlight from the early afternoon through the evening. 

▪ The property owner at 51 Bernard supports the project and is not represented by the DR 

petitioner.  
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Prevailing Block – Facing East 

(Setbacks < 15’) 

 

Note: Exist Stairs within a few feet of 

back Property Line 

Rear Neighbor  

(Hanim Liu & Jennifer Mei) – 

petitioners 

 

Setback:  ~9’2” (Stairs within ~3’) 

Side Neighbor  

(Sandy & John Leung) – petitioners 

 

Setback: ~ 11’ (Stairs within ~ 7’) 
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Sunlight Analysis per   https://www.suncalc.org/#/37.7961,-122.4142,18/2021.12.20/12:52/1/3 

 

 

 

 

 

 
 

 

 

 

 

 

 

45 Bernard (Subject Property) 

Sun Position and Travel  
Arc in Summer 

1144-1146 Pacific (South) 

Sun Position and Travel  
Arc in Winter 

https://www.suncalc.org/#/37.7961,-122.4142,18/2021.12.20/12:52/1/3
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Hanmin Liu & Jennifer Mei Home on Pacific  

Shows direction / position of Sun as well as Tree 

 

Property is within 9’3” of the property line and a large tree which shades the subject property, 

overhangs property line, and sheds large leaves into the yard year-round. 

 

 
 

 
 

1144-1146 Pacific (Jennifer Mei 
& Hanim Leu) 
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John & Sandy Leung Residence  

 

In Photo, you can also see the Shade Being Cast by the Properties on Pacific, which are to the South 

 
 

Shows the current back porch and stairs of 44-49 Bernard and the Lueng Residence on the right side.   

The Red line reflects approximately where a 15’ min setback would be. 
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The petitioner at 39A-39-41 Bernard’s rear-yard setback from the top floor, and the unpermitted roof 

deck they installed after re-roofing.  Sun can also be seen from the South and 39 Bernard is casting 

Shade on the subject Property.   

 

 
 
 

Shade from 1144-
1146 Pacific Tree 
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Appendix A: Supporting Photos and Images 
Full Report available for review upon request.   Report was prepared by the following Inspector with 
excerpts below.  Photos of makeshift kitchens and bathrooms are provided below as well from the 
inspection report: 
 

 
  

A.1: Property Inspection Report Excerpts 

● Part 1: Property Overall 

o 1.07 Porch (Yes): REAR PORCH AREAS OF THE UNITS HAVE BEEN CONVERTED TO AD 

HOCK KITCHEN SPACES. SAFETY CONCERNS ARE NOTED WITH OBSTRUCTED ACCESS 

WAYS AND GAS APPLIANCES LOCATED WITH LIMITED CLEARANCES. DAMAGED 

FRAMING IS PRESENT THE REAR PORCH AREA - SEE THE PEST REPORT FOR ADDITIONAL 

INFORMATION. 

o 1.08 Grading (Yes): THE PROPERTY IS LOCATED ON A HILLSIDE LOT WITH OLDER SITE 

GRADING. WATER MAY COLLECT AT THE BASEMENT DURING PERIODS OF HEAVY RAIN. 

THE FOUNDATION SUBAREA IS EXCAVATED BELOW THE EXTERIOR GRADE. 

● Part 2: Exterior 

o 2.01 Damage Noted on Walls (Yes): THERE IS DAMAGED FRAMING AT THE SIDE OF THE 

EA DOORS OF THE UNITS 

o 2.02 Peeling Paint (Yes): OLDER WOOD EXTERIORS WITH PEELING PAINT ARE NOTED. 

NEW GUIDELINES FOR LEAD SAFE PAINT REMOVAL PRACTICES SHOULD BE FOLLOWED 

DURING ANY RENOVATION. CALIFORNIA BUILDING CONSTRUCTION DATING PRIOR TO 

1979 IS ASSUMED TO HAVE BEEN PAINTED AT SOME TIME WITH LEAD BEARING 

MATERIALS. 

o 2.04 Damaged Window Ledge (Yes): THE REAR PORCH AND BATHROOM WINDOWS ARE 

LEAKING AND THERE IS VISIBLE IN WALL DAMAGE. 

● Part 3: Foundation 

o 3.02 Seismic Upgrades (No):NONE ARE NOTED – THIS IS AN OLDER STRUCTURE WITH 

BRICK FOUNDATIONS. IMPROVEMENT OF SEISMIC BRACING IS ADVISED AS PART OF 

ONGOING BUILDING IMPROVEMENT. 

o 3.05 Foundation, Visible Settlement (Yes): THE REAR PORCH AREAS ARE SETTLED. 

SLOPING FLOORS ARE NOTED IN THE STRUCTURE. 
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o 3.12 Inadequate Drainage (No): THERE IS A PARTIAL COMPREHENSIVE EXTERIOR 

DRAINAGE SYSTEM. THE SYSTEM IS LIMITED TO COLLECTING ROOF DRAINAGE AND A 

SINGLE COLLECTOR AT THE REAR PATIO. THERE IS NO DRAIN AT THE BOTTOM OF THE 

FRONT ENTRY STAIRWELL. A BOARD IS PLACED IN THE DOOR OPENING AT THE REAR OF 

THE BASEMENT TO PREVENT WATER INTRUSION. 

● Part 4: Structure and Framing  

o 4.05 Wall Framing: THERE IS CONVENTIONAL WOOD FRAME VERTICAL WALL 

CONSTRUCTION. 

o 4.06 Floor Joist Framing: THERE IS CONVENTIONAL WOOD FRAME FLOOR JOIST 

CONSTRUCTION. 

o 4.07 Damaged subflooring or subarea framing: DAMAGED FRAMING IS NOTED AT THE 

REAR OF THE BUILDING ADJACENT TO THE BATHROOMS AND THE REAR EXTERIOR 

DOORS. 

● Part 5: Electrical 

o 5.10 Recommended system upgrade (Yes) 

o 5.11 Panel grounding, busway, or neutral deficiencies (Yes)  

● Part 10: Kitchen 

o 10.02 Hood / fan vented to the exterior: THERE IS NO VENTILATION PRESENT. 

● Part 11: Bathrooms 

o 11.01 Bath tub: SHOWER OVER (Yes): LEAK DAMAGE IS NOTED BELOW THE DRAIN 

STACK IN THE BATHROOM. (45 Bernard) 

o 11.06 Stall Shower (Yes): THERE IS AN ABANDONED STALL SHOWER IN THE BASEMENT 

THAT IS NO LONGER VIABLE. REMOVAL IS REQUIRED. AN ADJACENT TOILET IS A HEALTH 

CONCERN. 

● Property Inspection Report Foundation Recommendations from March 21, 2019 included: 

o 1.08 THE PROPERTY SHOULD HAVE POSITIVE SLOPE AWAY FROM THE STRUCTURE AT A 

MINIMUM OF 1⁄4” PER FOOT TO PREVENT EXCESSIVE MOISTURE AT THE FOUNDATION 

OR IN THE SUBAREA. 

o 2.05 CONTACT APPROPRIATE TRADES TO REMOVE WINDOW BARS OR TO INSTALL 

SAFETY RELEASE LATCHES FOR FIRE SAFETY. WINDOW BAR RELEASE MECHANISMS 

WERE NOT TESTED FOR OPERATION. 

o 3.00 BRICK FOUNDATIONS ARE OLDER AND LESS DESIRABLE THAN CAST CONCRETE. 

THESE FOUNDATIONS ARE BY NATURE NOT REINFORCED AND ARE PRONE TO 

MOISTURE DAMAGE, MORTAR DECAY AND STRUCTURAL FAILURE. WHILE THE 

FOUNDATIONS AT THIS TIME APPEAR TO BE FUNCTIONING AS ORIGINALLY INTENDED 

THE BUYER SHOULD RECOGNIZE FUTURE UPGRADES WILL BE REQUIRED. 

o 3.02 WE RECOMMEND INSTALLATION OF SEISMIC REINFORCEMENT STRAPS AT THE 

SUBSTRUCTURE POST AND BEAM CONNECTIONS. 

o 3.09, 3.12 REFER TO THE SELLER FOR FULL DISCLOSURE AS TO CONDITIONS DURING 

HEAVY RAINS. 

o 3.13 CONTACT A DRAINAGE SPECIALTY CONTRACTOR, IF FURTHER INFORMATION IS 

REQUIRED CONCERNING CONTROL OF SURFACE AND SUBTERRANEAN WATER. 
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o 5.05, 5.06, 5.09, 5.10 WE ADVISE THE OWNER TO CONTACT A QUALIFIED ELECTRICIAN 

TO MAKE ALL NECESSARY CORRECTIVE WORK, INCLUDING, GROUNDING ALL 

RECEPTACLES, TO PROVIDE GROUND FAULT (GFCI) PROTECTIVE DEVICES FOR ALL 

KITCHEN COUNTERS, SINKS, GARAGES AND ALL EXTERIOR OUTLETS TO PREVENT 

ELECTRICAL SHOCK AND TO INSTALL ARC FAULT BREAKERS AT THE HABITED ROOM 

OUTLETS AS AN UPGRADE. 

o 9.01 LATHE AND PLASTER WALLS AND CEILINGS ARE PRONE TO CRACKING AND 

DELAMINATION. WE RECOMMEND THE REPLACEMENT OF THE MATERIAL AS CRACKS 

BECOME MORE EVIDENT AND THE MATERIAL BECOMES LOOSE. CONTACT A DRYWALL 

CONTRACTOR FOR MORE INFORMATION. 

o 10.00 THE KITCHENS ARE IN NEED OF A GENERAL OVERHAUL. NO APPLIANCES OR 

MODERN CONVENIENCES ARE PRESENT AND THE CABINETRY OFFERS LIMITED 

FUNCTIONALITY. CONTACT THE APPROPRIATE TRADES FOR BIDS. 

o 11.00 THE BATHROOMS ARE IN NEED OF A COMPLETE REMODEL. CONTACT THE 

APPROPRIATE TRADES FOR FURTHER INSPECTION AND RECOMMENDATION. 
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A.2:  Interior Floor Plans 

Current Floor Plan (Typical Floor)  Proposed Floor Plan (Typical Floor) 
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A.3:  Exterior Elevation (Front) 
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A.4:  Additional Views 

Additional Mid Block Views 

Photos: Character of mid-block space between Pacific and Bernard from the West. Demonstrates 23’X60’ lot configurations 

with rear-yard setbacks at or close to the rear property line. Project is not out of character with the neighborhood; in fact, it 

is more conservative. 
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Additional Mid Block Views 

Photos: Character of mid-block space between Pacific and Bernard from the West. Demonstrates 23’X60’ lot configurations 

with rear-yard setbacks at or close to the rear property line. Project is not out of character with the neighborhood; in fact, it 

is more conservative. 
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Additional Mid Block Views 

Photos: Character of mid-block space between Pacific and Bernard from the West. Demonstrates 23’X60’ lot configurations 

with rear-yard setbacks at or close to the rear property line. Project is not out of character with the neighborhood; in fact, it 

is more conservative. 
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Appendix B:  Planning Timetable 
             

   

Key Planning Date Recap is approaching 2 years in duration: 

● Initial Project Application submitted: 5/19/2020  

● Initial Project Application accepted: 8/25/2020 

● Project ‘Under Review’ by Planning: 9/04/2020  

● Secondary (revised) Plans submitted: 10/14/21 

● Pre-Check Completed 11/11/2021                                             18 Months 

● 2 Neighborhood Review Meetings (12/21) 

● 311 Filing 1/2022 

● 311 Response 2/23/2022 

● Formal Sponsor DR notice: 3/14/2022 

● DR Response:  4/22/2022 

● DR Hearing scheduled for: 5/26/2022                                       24 Months 
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Appendix C: Communication Log 
 

Date Communication 

05/31/2021 
petitioner emails sponsor and writes she (Jennifer) is in touch with the SF Planning department regarding concerns 

with the plans. 

06/01/2021 Sponsor responds offering to meet and discuss concerns.  Petitioner does not respond. 

06/06/2021 
Sponsor emails petitioner again, offering to meet to discuss concerns and indicates she will be in the rear yard at 45 

Bernard each day that week at 10 AM in hopes to discuss. 

06/07/2021 Sponsor waits in the rear yard at 45 Bernard at 10 AM for 30 minutes. Petitioner does not come. 

06/08/2021 Sponsor waits in the rear yard at 45 Bernard at 10 AM for 30 minutes. Petitioner does not come. 

06/09/2021 Sponsor waits in the rear yard at 45 Bernard at 10 AM for 30 minutes. Petitioner does not come. 

06/10/2021 Sponsor waits in the rear yard at 45 Bernard at 10 AM for 30 minutes. Petitioner does not come. 

06/16/2021 Sponsor responds with other dates and times to meet.  Petitioner does not respond. 

08/19/2021 Meeting with Planner to review initial plan check comments. 

10/12/2021 
Sponsor resubmits second iterations of plans that include a reduction in depth and a change of stairs to address 

concerns relayed to planner by petitioner 

11/30/2021 
petitioner sends initial UCNA memo to SF Planning, citing concerns regarding greenhouse gasses, parking, and other 

concerns 

11/17/2021 Sponsor meets with SF Planning on second iteration of plans. SF Planning confirms plans aligned with RPG 

11/17/2021 
Given ongoing emails from petitioners, SF Planning directs sponsors to hold a formal pre-planning meeting before 

beginning the 311 processes. 

11/30/2021 
Distributed pre-planning notices to neighbors within 150 feet, with an in-person meeting location (at local coffee 

shop) 

12/10/2021 
petitioners complain to SF Planning that the sponsor has not provided plans in pre-planning notice and complain there 

is no call-in code. 

12/10/2021 petitioner inquires with SF Planning about how to file a discretionary review 

12/10/2021 
Sponsor provides call-in code directly to petitioner, and indicates to petitioners she is open to meeting outside 12/14 

should those dates and times not work 

12/14/2021 Held a pre-planning meeting. Petitioner do not attend, nor respond to Sponsor's offer to meet. 

12/14/2021 
Planner Guy indicates sponsor should hold a second pre-planning meeting given concerns from petitioner about first 

notice 

12/17/2021 
Sponsor sends out a second set of notices, and includes plan and call in code for a second pre-planning meeting. Also 

offers to make herself available outside of the formal date and time. 

12/31/2021 Second pre-planning meeting held. Petitioner do not attend, and do not respond to sponsors. 

01/07/2022 petitioner sends second UCNA memo to SF Planning, SF Planning Commission, and SF politicians 

01/12/2022 Sponsor offers to meet and discuss concerns with the petitioners. Petitioner does not respond. 

01/24/2022 311 Period Begins 

02/22/2022 DR Request submitted by Petitioners 

02/23/2022 311 Period Ends 

03/03/2022 Sponsor reaches out again to petitioners to meet and discuss plans. Petitioner do not respond. 

3/28/2022 
First / only communication from petitioners to directly speak regarding the project.   They asked for copies of checks 

from the relocation payment, which have nothing to do with the Project plans  

4/6/2022 Sponsor email follow-up regarding scheduling meetings with petitioners/Planning. Petitioner/Planning do not respond. 

4/9/2022 Sponsor email follow-up with potential times to meet.   
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Date Communication 

4/12/2022 
Petitioner responded to email stating they were unclear if meeting as neighbors.   Petitioner responds to 4/9 (2nd) 

email. 

4/12/2022 
Sponsor responds that they are “willing to meet as neighbors” and provided 2 dates during week.   Planning is 

optional.  Petitioner/Planning do not respond. 

4/17/2022 

Instead of Meeting:  Petitioner is observed handing out and soliciting signatures from people walking in the 

neighborhood (see below).   Letter is inflammatory, refers to the neighborhood being eroded by our presence and 

stating that Sponsors evicted 11 elderly and disabled people.   The letter contained facts or misstatements.    

 

See Appendix D.   

4/17/2022 
Sponsor obtains a copy of the letter.  Sponsor notifies Planning, but given nature of the letter, requests planning 

involvement.    Planning does not respond.   

4/20/2022 
UNCA responds to Sponsor’s 4/17/2022 email stating that they Sponsors were  “willing to meet as neighbors” and 

hence did not respond.   

4/22/2022 
Received confirmation from Kevin Guy that the plans were reviewed by the SF Zoning Administrator and that setbacks 

are code-compliant.   

 

 

 
 
 
                    ----------------------------------- END OF DOCUMENT ----------------------------------- 































 
September 26, 2022 

VIA ELECTRONIC SUBMISSION 

President Shamann Walton and Supervisors 
1 Dr. Carlton B. Goodlett Place 
City Hall, Room 244 
San Francisco, CA 94102 

Re:  Appeal of Exemption Determination   
45 Bernard Street (Case No. 2020-005176ENV) 

Dear President Walton and Supervisors: 

 Our office represents the Upper Chinatown Neighborhood Association, a community 

group dedicated to protecting the heritage and culture of the Upper Chinatown community since 

2013. We submit this letter pursuant to Administrative Code § 31.16(e) to appeal the Exemption 

Determination for the project at 45 Bernard Street (Case No. 2020-005176ENV). The Exemption 

Determination violates the California Environmental Quality Act (“CEQA”) because the project 

description is not accurate, stable, or finite, and the proposed project that was approved by the 

Planning Commission differs significantly from the project that was described in the Exemption 

Determination. Additionally, the Planning Department failed to adequately study whether the 

project will have a significant adverse impact on the cultural and historic resources of Upper 

Chinatown. Due to these deficiencies, the appellants respectfully request the Board reverse the 

Exemption Determination; and direct the Planning Department to conduct further review.  

The Project Sponsors purchased 45 Bernard in September 2019. Within months the 

owners started the process to evict eleven Chinese immigrants, eight of whom are elders and/or 

disabled. Less than a week after the eviction of the families was complete, an application for a 

residential expansion project was submitted. The project application initially described the 

project as a renovation of a three-story, four-unit apartment building with a horizontal addition 

that will significantly encroach into the existing rear yard. After the Exemption Determination 

was published and the 311 Notice was distributed, the Sponsors submitted revised project plans. 

The revised plans that were approved by the Planning Commission only show a three-unit 

building, and the existing basement unit disappeared entirely from the project.   
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2.  The Project Description is Not Accurate, Stable, or Finite 

Courts have consistently stated that “an accurate, stable and finite project description” is 

an essential component of an informative and legally sufficient environmental document. 

(County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 192-193; CEQA Guidelines § 

15378.) On the other hand, “a project description that gives conflicting signals to decision 

makers and the public about the nature and scope of the project is fundamentally inadequate and 

misleading. (Communities for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 

70, 84.)  

The project description in the Exemption Determination states the project proposes 

“renovation of a 3-story, 4-unit apartment building.” The original project plans similarly showed 

four units, and labeled the building “BERNARD ST. 4-UNITS APARTMENT.” The project 

plans showed a basement level with a bathroom, kitchenette, two bedrooms, and clearly stated 

that 1 dwelling unit was located on the basement level. The project plans proposed to legalize the 

basement unit as a two-bedroom ADU. The 311 Notice also stated the project proposed to 

legalize an existing residential unit, and described the property as containing four existing units. 
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However, the Project Sponsor subsequently revised the project, and submitted revised 

plans three months after the Exemption Determination was issued. The revised plans only show 

three dwelling units, with the building relabeled “BERNARD ST. 3-UNITS APARTMENT.”  

The basement unit vanished, with the kitchenette now simply labeled a “room” and the floor plan 

no longer showing a dwelling unit. The proposal to legalize the basement unit into a two-

bedroom ADU also disappeared from the project plans. The revised plans show the demolition of 

the basement walls and the addition of a garbage room, utilities room, and storage room. The rest 

of the basement is now labeled a “future ADU.”    
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As noted above, a project description that gives conflicting signals to decision makers 

and the public is fundamentally inadequate. The project description in the Exemption 

Determination clearly stated that the project was for the renovation of a four unit building, but 

the plans that were approved by the Planning Commission only included three units. The project 

description gave the Planning Commission and the public conflicting signals regarding the nature 

and scope of the project, which makes the exemption determination fundamentally inadequate.   

2.  The Project May Have a Significant Effect on Historic Resources 

CEQA guidelines state that an Exemption “shall not be used for a project which may 

cause a substantial adverse change in the significance of a historical resource.” (See CEQA 

Guidelines § 15300.2(f).) Courts are clear that the failure to adequately discuss potential impacts 

is a procedural error, and the “omission of required information constitutes a failure to proceed in 

the manner required by law.” (Sierra Club v. County of Fresno (2018) 6 Cal.5th 502.) Procedural 

failures must be overturned in order to “scrupulously enforce all legislatively mandated CEQA 

requirements.” (Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564.) 

The Exemption Determination in this case is not legally adequate because the Planning 

Department failed to adequately analyze the potential impacts to historic resources, and there is a 

fair argument that the project may cause a substantial adverse change to a historic resource. The 

Planning Department’s Historic Resource Evaluation Response determined the project would not 

have an impact on any potential eligible historic district yet noted that the “subject property is 

outside the boundary of the Expanded North Beach Survey . . . and there is no justification to 

expand the survey area.” In other words, no historic district survey has ever been completed for 

the Upper Chinatown area. The Planning Department concluded, without conducting a survey 

and without evidence, that the project would not impact a potentially eligible historic district. 

The Planning Department’s omission of any information on the potential impacts to a historic 

district was a procedural error, and therefore the Exemption Determination must be overturned.  

Moreover, the “foremost principle under CEQA is that the Legislature intended the act to 

be interpreted in such manner as to afford the fullest possible protection to the environment 

within the reasonable scope of the statutory language.” (Laurel Heights Improvement Assn. v. 
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Regents of University of California (1988) 47 Cal.3d 376, 390.) To that end, an exemption shall 

not be used if there is a “fair argument” that the proposed project may cause a substantial adverse 

change in the significance of an historical resource. (See Valley Advocates v. City of Fresno 

(2008) 160 Cal.App.4th 1039, 1072.) 

Here, there is a fair argument that the project may cause a substantial adverse change in a 

historic resource. CEQA defines a historic resource as “any object, building, structure, site, area, 

place, record, or manuscript which a lead agency determines to be historically significant or 

significant in the architectural, engineering, scientific, economic, agricultural, educational, 

social, political, military, or cultural annals of California.” (CEQA Guidelines § 15064.5.) 

Asian Americans have acquired affordable homes in Upper Chinatown since the 1940s, 

and specifically sought homes with more open space. The rear courtyard was especially valued 

and the dimensions of rear yard spaces in Upper Chinatown have been relatively unchanged for 

over a hundred years. The concept of the traditional courtyard space followed Chinese 

immigrants, and they have inherently adopted this way of maintaining stability and unity and 

strengthening the family structure. Especially in densely populated neighborhoods like this one, 

family members gather outdoors to share meals while telling stories and supporting one another. 

This family system is the bedrock of the culture and maintains the social sustainability of the 

neighborhood. The pattern of mid-block open space is significant to the history and culture of the 

Chinese immigrant experience and must be protected. The courtyard at 45 Bernard, like other 

rear yards, is a character-defining feature that contributes to the uniqueness of the Upper 

Chinatown area.  

Over a thousand individuals signed a petition supporting the protection of the traditional 

courtyard space, and dozens of Asian Americans testified at the Planning Commission hearing to 

explain the cultural significance of the rear courtyard to the families who depend on this sacred 

courtyard space for their spiritual wellbeing. The project at 45 Bernard significantly expands into 

the rear courtyard, and there is a fair argument that the project will cause a substantial adverse 

change in this character-defining feature of the Upper Chinatown area. Moreover, none of these 

potential impacts was identified or analyzed by the Planning Department before it issued the 

Exemption Determination. As a result, and there is a fair argument that the Exemption 

Determination must be overturned.  
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6. Conclusion

The Exemption Determination for this project violates CEQA. The project description is

inaccurate and sent conflicting signals to the Planning Commission and the public on the project 

that was actually being approved. Moreover, the project’s potential impacts were not adequately 

identified or evaluated, which constitutes a failure to proceed in the manner required by law. 

This project, which is the result of the eviction of 11 Asian immigrants, involves the destruction 

of a sacred traditional courtyard space that is vital to the character, culture, and history of Upper 

Chinatown. The Board should therefore reverse the Exemption Determination and direct the 

Planning Department to conduct further review of potential impacts to historic resources and 

issue an environmental document that accurately describes the project. 

Very truly yours, 

ZACKS, FREEDMAN & PATTERSON, PC 

_____________________ 

Brian O'Neill

cc: Lisa Gibson, Environmental Review Officer 



CEQA Exemption Determination
PROPERTY INFORMATION/PROJECT DESCRIPTION

Project Address

45 BERNARD ST

Block/Lot(s)

Project description for Planning Department approval.

Permit No.

Addition/ 

Alteration

Demolition (requires HRE for 

Category B Building)

New 

Construction

The project proposes renovation of a 3-story, 4-unit apartment building and includes a seismic/soft-story 

foundation upgrade with a rear-yard addition. The project includes façade alterations, and the proposed addition 

would add approximately 996 square feet.

Case No.

2020-005176ENV

0157030

202008222415

STEP 1: EXEMPTION TYPE

The project has been determined to be exempt under the California Environmental Quality Act (CEQA).

Class 1 - Existing Facilities. Interior and exterior alterations; additions under 10,000 sq. ft.

Class 3 - New Construction. Up to three new single-family residences or six dwelling units in one 

building; commercial/office structures; utility extensions; change of use under 10,000 sq. ft. if principally 

permitted or with a CU.

Class 32 - In-Fill Development. New Construction of seven or more units or additions greater than 

10,000 sq. ft. and meets the conditions described below:

(a) The project is consistent with the applicable general plan designation and all applicable general plan 

policies as well as with applicable zoning designation and regulations.

(b) The proposed development occurs within city limits on a project site of no more than 5 acres 

substantially surrounded by urban uses.

(c) The project site has no value as habitat for endangered rare or threatened species.

(d) Approval of the project would not result in any significant effects relating to traffic, noise, air quality, or 

water quality.

(e) The site can be adequately served by all required utilities and public services.

FOR ENVIRONMENTAL PLANNING USE ONLY

Other ____



Common Sense Exemption (CEQA Guidelines section 15061(b)(3)). It can be seen with certainty that 

there is no possibility of a significant effect on the environment . FOR ENVIRONMENTAL PLANNING USE ONLY



STEP 2: ENVIRONMENTAL SCREENING ASSESSMENT
TO BE COMPLETED BY PROJECT PLANNER

Air Quality: Would the project add new sensitive receptors (specifically, schools, day care facilities, 

hospitals, residential dwellings, and senior-care facilities within an Air Pollution Exposure Zone? Does the 

project have the potential to emit substantial pollutant concentrations (e.g. use of diesel construction 

equipment, backup diesel generators, heavy industry, diesel trucks, etc.)? (refer to The Environmental 

Information tab on the San Francisco Property Information Map)

Hazardous Materials: If the project site is located on the Maher map or is suspected of containing 

hazardous materials (based on a previous use such as gas station, auto repair, dry cleaners, or heavy 

manufacturing, or a site with underground storage tanks): Would the project involve 50 cubic yards or 

more of soil disturbance ‐ or a change of use from industrial to residential? 

Note that a categorical exemption shall not be issued for a project located on the Cortese List

if box is checked, note below whether the applicant has enrolled in or received a waiver from the San 

Francisco Department of Public Health (DPH) Maher program, or if Environmental Planning staff has 

determined that hazardous material effects would be less than significant. (refer to The Environmental 

Information tab on the San Francisco Property Information Map)

Transportation: Does the project involve a child care facility or school with 30 or more students, or a 

location 1,500 sq. ft. or greater? Does the project have the potential to adversely affect transit, pedestrian 

and/or bicycle safety (hazards) or the adequacy of nearby transit, pedestrian and/or bicycle facilities?

Archeological Resources: Would the project result in soil disturbance/modification greater than two

(2) feet below grade in an archeological sensitive area or eight (8) feet in a non-archeological sensitive

area? If yes, archeology review is required. 

Subdivision/Lot Line Adjustment: Does the project site involve a subdivision or lot line adjustment

on a lot with a slope average of 20% or more? (refer to The Environmental Information tab on the San Francisco 

Property Information Map) If box is checked, Environmental Planning must issue the exemption.

Average Slope of Parcel = or > 25%, or site is in Edgehill Slope Protection Area or Northwest Mt. 

Sutro Slope Protection Area: Does the project involve any of the following: (1) New building 

construction, except one-story storage or utility occupancy, (2) horizontal additions, if the footprint area 

increases more than 50%, or (3) horizontal and vertical additions increase more than 500 square feet of 

new projected roof area? (refer to The Environmental Planning tab on the San Francisco Property Information 

Map) If box is checked, a geotechnical report is likely required and Environmental Planning must issue the 

exemption.

Does the project involve any of the following: (1) New building construction, except one-story storage or 

utility occupancy, (2) horizontal additions, if the footprint area increases more than 50%, (3) horizontal and 

vertical additions increase more than 500 square feet of new projected roof area, or (4) grading performed 

at a site in the landslide hazard zone? (refer to The Environmental tab on the San Francisco Property Information 

Map) If box is checked, a geotechnical report is required and Environmental Planning must issue the 

exemption.

Seismic Hazard: Landslide or Liquefaction Hazard Zone:

Comments and Planner Signature (optional): Don Lewis



STEP 3: PROPERTY STATUS - HISTORIC RESOURCE
TO BE COMPLETED BY PROJECT PLANNER

PROPERTY IS ONE OF THE FOLLOWING: (refer to Property Information Map)

Category A: Known Historical Resource. GO TO STEP 5.

Category B: Potential Historical Resource (over 45 years of age). GO TO STEP 4.

Category C: Not a Historical Resource or Not Age Eligible (under 45 years of age). GO TO STEP 6.

STEP 4: PROPOSED WORK CHECKLIST

TO BE COMPLETED BY PROJECT PLANNER

Check all that apply to the project.

1. Change of use and new construction. Tenant improvements not included.

2. Regular maintenance or repair to correct or repair deterioration, decay, or damage to building.

3. Window replacement that meets the Department’s Window Replacement Standards. Does not include

storefront window alterations.

4. Garage work. A new opening that meets the Guidelines for Adding Garages and Curb Cuts, and/or

replacement of a garage door in an existing opening that meets the Residential Design Guidelines.

5. Deck, terrace construction, or fences not visible from any immediately adjacent public right-of-way.

6. Mechanical equipment installation that is not visible from any immediately adjacent public 

right-of-way.

7. Dormer installation that meets the requirements for exemption from public notification under Zoning

Administrator Bulletin No. 3: Dormer Windows.

8. Addition(s) that are not visible from any immediately adjacent public right -of-way for 150 feet in each

direction; does not extend vertically beyond the floor level of the top story of the structure or is only a

single story in height; does not have a footprint that is more than 50% larger than that of the original

building; and does not cause the removal of architectural significant roofing features.

Note: Project Planner must check box below before proceeding.

Project is not listed. GO TO STEP 5.

Project does not conform to the scopes of work. GO TO STEP 5.

Project involves four or more work descriptions. GO TO STEP 5.

Project involves less than four work descriptions. GO TO STEP 6.

STEP 5: ADVANCED HISTORICAL REVIEW
TO BE COMPLETED BY PRESERVATION PLANNER

Check all that apply to the project.

1. Reclassification of property status. (Attach HRER Part I)

Reclassify to Category A

a. Per HRER

b. Other (specify):

(No further historic review)

Reclassify to Category C

04/13/2021

2. Project involves a known historical resource (CEQA Category A) as determined by Step 3 and

conforms entirely to proposed work checklist in Step 4.

3. Interior alterations to publicly accessible spaces that do not remove, alter, or obscure character 

defining features.

4. Window replacement of original/historic windows that are not “in-kind” but are consistent with

existing historic character.

5. Façade/storefront alterations that do not remove, alter, or obscure character-defining features.



6. Raising the building in a manner that does not remove, alter, or obscure character -defining

features.

7. Restoration based upon documented evidence of a building’s historic condition, such as historic

photographs, plans, physical evidence, or similar buildings.

8. Work consistent with the Secretary of the Interior Standards for the Treatment of Historic Properties  
(Analysis required):

9. Work compatible with a historic district (Analysis required):

10. Work that would not materially impair a historic resource (Attach HRER Part II).

Note: If ANY box in STEP 5 above is checked, a Preservation Planner MUST sign below.

Project can proceed with exemption review. The project has been reviewed by the

Preservation Planner and can proceed with exemption review. GO TO STEP 6.

Comments (optional):

Preservation Planner Signature: Elizabeth Gordon Jonckheer

TO BE COMPLETED BY PROJECT PLANNER

STEP 6: EXEMPTION DETERMINATION

Project Approval Action: Signature:

If Discretionary Review before the Planning Commission is requested,

the Discretionary Review hearing is the Approval Action for the  project.

Once signed or stamped and dated, this document constitutes a n exemption pursuant to CEQA Guidelines and Chapter 31of the 

Administrative Code.

In accordance with Chapter 31 of the San Francisco Administrative Code, an appeal of an exemption determination to the Board of 

Supervisors can only be filed within 30 days of the project receiving the approval action.

Please note that other approval actions may be required for the project. Please contact the assigned planner for these approvals.

Elizabeth Gordon Jonckheer

04/13/2021

No further environmental review is required. The project is exempt under CEQA. There are no 

unusual circumstances that would result in a reasonable possibility of a significant effect.

Building Permit



TO BE COMPLETED BY PROJECT PLANNER

STEP 7: MODIFICATION OF A CEQA EXEMPT PROJECT

In accordance with Chapter 31 of the San Francisco Administrative Code, when a California Environmental

Quality Act (CEQA) exempt project changes after the Approval Action and requires a subsequent approval, the

Environmental Review Officer (or his or her designee) must determine whether the proposed change 

constitutes a substantial modification of that project. This checklist shall be used to determine whether the 

proposed changes to the approved project would constitute a “substantial modification” and, therefore, be 

subject to additional environmental review pursuant to CEQA.

MODIFIED PROJECT DESCRIPTION

Modified Project Description:

DETERMINATION IF PROJECT CONSTITUTES SUBSTANTIAL MODIFICATION

Compared to the approved project, would the modified project:

Result in expansion of the building envelope, as defined in the Planning Code;

Result in the change of use that would require public notice under Planning Code

Sections 311 or 312;

Result in demolition as defined under Planning Code Section 317 or 19005(f)?

Is any information being presented that was not known and could not have been known

at the time of the original determination, that shows the originally approved project may

no longer qualify for the exemption?

If at least one of the above boxes is checked, further environmental review is required.

DETERMINATION OF NO SUBSTANTIAL MODIFICATION

Planner Name:

The proposed modification would not result in any of the above changes.

If this box is checked, the proposed modifications are exempt under CEQA, in accordance with prior project

approval and no additional environmental review is required. This determination shall be posted on the Planning Department 

website and office and mailed to the applicant, City approving entities, and anyone requesting written notice. In accordance 

with Chapter 31, Sec 31.08j of the San Francisco Administrative Code, an appeal of this determination can be filed to the 

Environmental Review Officer within 10 days of posting of this determination.

Date:



 

 

PART I Historic Resource Evaluation Response 
 

Record No.: 2020-005176PRJ/ENV  

Project Address: 45-49 Bernard Street 

Zoning: RH-3 RESIDENTIAL- HOUSE, THREE FAMILY Zoning District 

 65-A Height and Bulk District 

Block/Lot: 0157/030 

Staff Contact: Elizabeth Gordon Jonckheer 628-652-7365 

 elizabeth.gordon-jonckheer@sfgov.org 

 

PART I: Historic Resource Evaluation 

PROJECT SPONSOR SUBMITTAL 

To assist in the evaluation of the proposed project, the Project Sponsor has submitted a: 

 

☒ Supplemental Information for Historic Resource Determination Form (HRD) 

☐ Consultant-prepared Historic Resource Evaluation (HRE)  

    

BUILDINGS AND PROPERTY DESCRIPTION 

Neighborhood: Nob Hill 

Date of Construction:  1906 

Construction Type: Wood-Frame 

Architect:  Unknown 

Builder:  Unknown 

Stories: 3-over-basement 

Roof Form: Flat 

Cladding: Horizontal Wood Siding & Stucco 

Primary Façade: Bernard Street (North) 

Visible Facades:  North

EXISTING PROPERTY PHOTOS / CURRENT CONDITIONS 

           Sources: Google Maps, 2021 
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PRE-EXISTING HISTORIC RATING / SURVEY 

☐  Category A – Known Historic Resource, per:             

☒  Category B – Age Eligible/Historic Status Unknown    

☐  Category C – Not Age Eligible / No Historic Resource Present, per:             

 

Adjacent or Nearby Historic Resources: ☒ No    ☐ Yes:                 

 

CEQA HISTORICAL RESOURCE(S) EVALUATION 

Step A: Significance 

Individual Significance  Historic District / Context Significance  

Property is individually eligible for inclusion in a 

California Register under one or more of the following 

Criteria: 

 

Criterion 1 - Event: ☐ Yes   ☒ No  

Criterion 2 - Persons: ☐ Yes   ☒ No  

Criterion 3 - Architecture: ☐ Yes   ☒ No  

Criterion 4 - Info. Potential: ☐ Yes   ☒ No 

 

Period of Significance:  

____________________________ 

Property is eligible for inclusion in a California Register 

Historic District/Context under one or more of the 

following Criteria: 

 

Criterion 1 - Event: ☐ Yes   ☒ No  

Criterion 2 - Persons: ☐ Yes   ☒ No  

Criterion 3 - Architecture: ☐ Yes   ☒ No  

Criterion 4 - Info. Potential: ☐ Yes   ☒ No 

 

Period of Significance:  ____________________________ 

☐ Contributor    ☐ Non-Contributor    ☒ N/A 

Analysis: 

Per the supplemental information provided by the project sponsor and information assessed in the Planning 

Department’s files, 45-49 Bernard Street was constructed in 1906 as a three-flat, three story-over-basement, wood 

frame residence clad in horizontal clapboard siding.  

 

To be eligible under Criterion 1 (Events), the building cannot merely be associated with historic events or trends but 

must have a specific association to be considered significant. No known historic events occurred at the subject 

property that would support a finding of individual eligibility under Criterion 1. None of the known occupants or 

owners appear to be of historic significance to the local, regional or national past to justify a finding of individual 

eligibility under Criterion 2. Therefore, 45-49 Bernard Street is not eligible under Criterion 2 (Persons). 

 

As noted in the supplemental report, the building’s front façade consists of painted wood horizontal clapboard 

siding at the first two stories and the third story has been covered with a stucco finish. The front façade also contains 

six double hung wood windows with wood trim and ogee lugs, as well as a central recessed stairwell providing 

access to the apartments. The roofline exhibits a corbeled cornice. The rear of the property has four levels and is 

defined by stucco walls and horizontal painted wood clapboard siding. At this façade, the windows are aluminum 

sliders with no trim. There is also a wood exit stair which was added at some point to provide emergency exiting for 

the apartment units. The building permit records indicate that the following alterations have taken place: 

underpinning of the east wall in 1928, repairs and upgrades (1926), reroofing (2008), and repair in-kind in 2016.  

 

The building is not architecturally distinct such that would qualify it for listing in the California Register under 

Criterion 3. Based the permit record, 45-49 Bernard Street retains moderate integrity (alterations include but are not 

limited to window modifications to the rear façade and the stucco alteration at the third story of the front façade). 

This structure does not appear to be eligible for listing on the California Register as an individual resource under 

Criterion 3. The buildings that are eligible under the architecture Criterion must represent distinctive characteristics 
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of its style and period and possess high artistic value. The subject property is a residence reflective of its era on its 

block but does not rise to the level of artistic expression that would render it eligible for Individual eligibility. 

Additionally, staff finds that the subject building is not located within a historic district. As noted in the HRER for 

adjacent neighbor 51 Bernard Street (Case No. 2013.1452E), the surrounding area exhibits a broad range of 

construction dates from 1900 to 1988 and no clear period of development is evident and many of the surrounding 

properties have experienced facade alterations that have compromised historic integrity. Additionally, the subject 

property is outside the boundary of the Expanded North Beach Survey, and while it shares characteristics of the 

Romeo Alley Flats within North Beach, it does not exemplify them and there is no justification to expand the survey 

area.  

 

Based upon a review of information in the Departments records, the subject property is not significant under 

Criterion 4 since this significance criterion typically applies to rare construction types when involving the built 

environment. The subject property is not an example of a rare construction type.  

 

CEQA HISTORIC RESOURCE DETERMINATION 

☐ Individually-eligible Historical Resource Present  

☐ Contributor to an eligible Historical District / Contextual Resource Present  

☐ Non-contributor to an eligible Historic District / Context / Cultural District 

☒ No Historical Resource Present 

 

NEXT STEPS 

☐ HRER Part II Review Required 

☐ Historic Design Review Comments provided 

☒ No further historic resource review, consult: 

☒ Current Planner 

☐ Environmental Planner 

 

 

PART I:  Approval 

 

Signature:          Date:     

  

 Elizabeth Gordon Jonckheer, Principal Preservation Planner 

 Current Planning Division 

 

 

 

 

 4/23/2021



 
 
September 26, 2022 
 

Re: 45 Bernard Street  
      Letter of Authorization for Agent  
 

To Whom It May Concern:  
 
I hereby authorize the attorneys of Zacks, Freedman & Patterson, PC to file a California 
Environmental Quality Act appeal to the Board of Supervisors for 45 Bernard Street, San 
Francisco (Case No. 2020-005176ENV) on the behalf of Upper Chinatown Neighborhood 
Association. 
 
Very truly yours, 
 
Upper Chinatown Neighborhood Association 
 

 
___________________________________ 
By: Hanmin Liu 
Its: Co-Team Leader 
 



PAY 

ZACKS, FREEDMAN & PATTERSON 
A PROFESSIONAL CORPORATION 

September 26, 2022 

Office of the Clerk of the Board 
1 Dr. Carlton B. Goodlett Place, Room 244 
San Francisco, CA 94102 

Re: Appeal of Exemption Determination 
45 Bernard Street (Case No. 2020-005176ENV) 

Dear Clerk, 

i. I 

Please find enclosed a check in the amount of $698.00 for the appeal filing fee in the above 
referenced matter. 

I') 

i"·...j 

- , 

.. , .. 

·_J , 

Please be advised that the filing will be submitted electronically by emailing the appeal filing 
with supporting documents to bos. legislation@sfgov .on! and this payment is being sent prior to 
the filing. 

Sincerely, 

Tiffany Stamper 
Legal Administrative Assistant 

Encl. 
• Check No. 23858 in the amount of $698.00 made payable to San Francisco Planning Department 

ZACKS, FREEDMAN & PATTERSON 
A PROFESSIONAL CORPORATION 
601 MONTGOMERY STREET, SUITE 400 

FIRST REPUBLIC BANK 
SAN FRANCISCO, CA 94111 

1 Hl166/3210 
95 

,. 

23858 

SAN FRANCISCO, CA 94111 DATE 
09/26/2022 

AMOUNT 
****$698.00 

*** SIX HUNDRED NINETY-EIGHT & 00/100 DOLLARS 

TOTHES F . Pl . D ORDER an ranc 1sco anrnng epartment 
49 South Van Ness Avenue OF: 
Suite 1400 
San Francisco CA 94103 

MEMO: Appeal Filing Fee (43547.001) 1/P 

t .. 
0 
g. 
C 

.!! .. 
Cl) 

0 
0 
.c ... 

















Upper Chinatown Neighborhood Association

1144 PACIFIC AVENUE   SAN FRANCISCO   CALIFORNIA 94133-7250   415-775-1151

LEADERSHIP  
TEAM

Kelvin Lee
Johnny Leung
Sandy Leung
Hanmin Liu
Jennifer Mei
Brad Paul
Stephen White

MEMORANDUM


The Upper Chinatown Neighborhood Association (UCNA) is concerned about the size and scale of 
45-49 Bernard Street plans. The plans are not in concert with the context of the surrounding block. 
The proposed plans take the four-story structure to within the 15 feet of the rear yard line and 
10 feet when taking the fire stairs into account. This expansion encroaches on the rear neighbor, 
1144 and 1146 Pacific Avenue. The encroachment will roughly replicate the existing tenement-like 
situation over half the block’s interior open space (see Figure One below). The plans will limit the 
amount of light and air to bedrooms and living area windows of the buildings adjacent to and 
directly opposite the development. 


The UCNA is also concerned about the application for the legalization of the fourth dwelling unit 
(ADU). In 2020 and 2021, two families were evicted from 47 Bernard and 49 Bernard Street and 
the new owner and her sister moved into the spaces where the families were living. We have 
reviewed Planning Code Sec. 207.3(b)(2) and wondered whether or not the proposed new fourth 
unit can be approved. We are continuing to sort this out and look forward to your thoughts. As we 
gain a deeper understanding of this matter, we will follow up with more detail in another memo. 
We look forward to hearing from you regarding your search of records at the Rent Board. 

TO Kevin Guy

FROM Jennifer Mei

DATE January 7, 2022

SUBJECT 45-49 Bernard Street Plans



The San Francisco Residential Rent Stabilization and Arbitration Board has on file a “60 Day 
Notice of Termination of Tenancy” for the five tenants evicted from 47 Bernard Street (case no. 
M201229). The file noted that “a collective total relocation assistance payment” of $21,674. In 
addition, three of the five tenants are elderly and/or disabled 
and are each entitled to an additional relocation assistance 
payment of $4,817. But there doesn’t seem to be a “60 Day 
Notice of Termination of Tenancy” on file for the six tenants 
evicted from 49 Bernard Street (case no. M201400) nor any 
indication of what amount of money they may have been paid 
to assist them in their relocation. We are worried about these 
eleven individuals who were displaced by the new owners—
they were of two low-income Chinese families and at least 
three of them are elderly and/or disabled. They lived here for 
about a decade and they relied on one another and on 
Chinatown for their stability. Might it be possible, if approved, 
to offer the new fourth unit back to the displaced families at 
the same rent they were paying prior to their eviction?


The proposed plans for the fourth unit appears to be 
designed for upscale individuals. Such units will not be 
affordable to intergenerational families who need proximity 
to Chinatown for their employment, shopping, and services. 
The plans seem to be contrary to the San Francisco Planning Department’s intention of increasing 
affordable housing for and bringing back displaced communities. If approved as submitted, this 
project will only accelerate the transformation of our neighborhood from its historic role as a 
stable community of intergenerational Asian American families—the social and economic unit of 
change. What is emerging in our neighborhood is a younger, less diverse, and more affluent 
population of individual tenants who will likely be more transient. After briefly describing the 
problems we see with this proposal, we will suggest modifications to it that we feel the City and 
the owner should incorporate prior to approval. We believe these modifications offer a win-win 
solution to these problems for the owner, the neighborhood, and the city. 
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Figure One: Photo of the property 
immediately east of 45-49 Bernard Street




The leadership team of UCNA has studied carefully the proposed plans in light of the assets that 
already exist in the neighborhood. We offer the following concerns and recommendations:


1. Reduction of Mid-Block Open Space


The adjacent neighbors to 45-49 Bernard Street are very concerned about the existing lack of open 
space on our block. See Figure Two below. We invite you to make a site visit to assess the 
proposed plans and its impact on further reducing light and air quality in the mid-block open 
space, as well as on lessening the privacy and the security of adjacent buildings.





Figure Two: Photo of Mid-Block Open Space and the “Tenement-like Situation”


Figure Three below is a rendering of the expanded footprint (in red) of 45-49 Bernard Street, which 
will go back an additional 11'3" and the stairways (in yellow) will further extend into the open 
space by 4'6". Thus, the stairways will intrude into the 15' limit. We wish to make note that the 
illustration below does not include all of the existing egresses and walkways of the other buildings 
on our block. The Google Maps image that we used to develop this illustration did not have 
sufficient details for us to show accurately all the structures and dimensions.
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Figure Three: Site view of the existing open space, with the proposed addition (in red), and the proposed balconies and 
stairs (in yellow)


2. Design of 51 Bernard Street Set a Good Precedent


San Francisco Planning Department required the developer and owner of 51 Bernard Street 
(adjacent to 45-49 Bernard Street) to cascade the four floors of the building with setbacks to 
increase mid-block access to light and air for surrounding neighbors. In Figure Four below, the 
image on the left shows 51 Bernard Street (4-story gray building) and the existing setback of 45-49 
Bernard Street. The image on the right illustrates how the proposed plans will block eastern 
sunlight and air flow, and reduce mid-block open spaces. 


The UCNA recommends the design of 45-49 Bernard Street to mirror the 51 Bernard Street 
footprint and setbacks. (See “Preferred Set-Back Edge” dotted line in Figure Three above.) The 
Association also recommends the new owners incorporate an interior set of stairs in place of an 
outdoor stairway.
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Figure Four: Renderings of existing rear elevation and the proposed elevation of 45-49 Bernard Street


3. Privacy and Security


The encroachment to within 10 feet of the property line has a significant impact on privacy of 
1144-1146 Pacific Avenue, 1152-1156 Pacific Avenue, 39-41 Bernard Street, and 51 Bernard 
Street. The top three floors of the proposed plans are directly in the line of sight of neighbors and 
will further compromise their privacy. See Figure Five below for the existing rear window sizes of 
45-49 Bernard Street, the proposed plans for two double glass doors with balconies on each of 
four stories, and the rear windows of 1144-1446 Pacific Avenue (scale is 1/4" = 1'0"). According to 
HGCI drawings A4.0, the existing back yard windows are 10% of the surface area, but the 
proposed rear windows is 34%.


The Association suggest the new owners reduce the double doors and balconies on the top two 
floors and add a light well.


  

Legend
Stairways/Balconies Volume Building Volume

Existing Building Proposed Building
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4. Addition of Fourth Market Rate ADU Unit Adds to Traffic Problems and Existing 
Parking Crisis 


Pacific Avenue is an active east-west traffic corridor and Taylor and Jones Streets are a busy north-
south corridor. In the late afternoon, cars are frequently backed up to Jones and Bernard Streets. 
Heavy traffic increases greenhouse gases in the neighborhood. Moreover, parking for local 
residents is a nightmare. There are 88 building addresses and 61 parking/garage spaces on the 
block. Assuming the tenants in each address require one or two cars, 132 parking spaces are 
needed on any particular day. Furthermore, the San Francisco Municipal Transportation Agency 
conducted an evaluation of residential parking permits beginning in 2013. Our Area C had a 
permit saturation of 152% and this situation has only gotten worst. Many parking spaces have 
been removed to make way for motorcycle parking, car share parking, and red curb zones. Adding 
a fourth unit will add to an already dire parking availability.


One way to reduce the greenhouse gases and the need for more parking spaces would be to 
officially designate the proposed new fourth unit as affordable unit. As the previous residents 
demonstrated, lower-income renters, particularly low-income seniors, have much lower rates of 
car ownership than wealthier tenants.


5. Mitigating Displacement and Gentrification Pressures with Affordable Housing


The proposal to expand the footprint of the four-story building at 45-49 Bernard Street, renovate 
the three existing units, and add a fourth unit highlights the challenges such projects pose in 
neighborhoods like Upper Chinatown, particularly regarding the related issues of preserving mid-
block light and air, reducing greenhouse gases, and mitigating parking impacts—as well as 
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Figure Five: Elevation drawings of 45-49 Bernard Street (existing and proposed) and a rear elevation drawing of 
1144-1146 Pacific Avenue, with window sizing and placement




reducing growth inducing gentrification pressures. After briefly describing these challenges we will 
propose modifications to the project we feel could help mitigate these problems in a fair and 
equitable way. 


Gentrification and Displacement


For many years, the smaller two-or-three-story buildings in this neighborhood were owned by 
Chinese-American families who purchased them many decades ago for $40,000–$200,000 and 
paid off their mortgages. As a result, rents in these buildings tended to remain low enough to allow 
immigrant families and seniors to remain and grow old in the Upper Chinatown neighborhood. 
With these buildings now selling for $1.5 million and up, the only way to cover significantly 
higher mortgages and still make money is to renovate, add units, and charge higher rents—rents 
that current residents cannot afford and force them to move out of the neighborhood. 


Inclusionary Housing


With new buildings of ten units or more, the city’s inclusionary housing policy requires that 
owners designate a least one unit (10%) as permanently affordable. Typically, the owner charges 
higher rents on the other nine units to make up for lost revenue from the affordable unit. The 
purpose of this policy is to slow gentrification and ensure a diversity of incomes in the community. 
As the size of housing developments increases, the percentage of inclusionary housing units 
required increases above 10%.


In the case of 45-49 Bernard Street, the city could, as a condition of approving a new fourth unit, 
require that the new unit be affordable to tenants making 60% of median income or less. Such a 
requirement could significantly mitigate the gentrifying impacts of the project, while lowering 
parking demand in the neighborhood. To lessen the financial burden of this requirement on the 
owner, the city could provide a subsidy that would make up the difference between what a tenant 
at 40–60% of median income can afford to pay and what the market rate rent would have been. 


There are several ways the city could subsidize rents for a single unit (or two) at 45-49 Bernard 
Street that could serve as a pilot program for District 3 and the rest of San Francisco:


• Allocate 30 project-based HUD section 8 certificates to a nonprofit (such as the San 
Francisco Community Land Trust or Chinatown Community Development Center) to use 
individually or in pairs to create more affordable housing in small apartment buildings in 
Chinatown, North Beach, Russian Hill, and Nob Hill. This could serve as a pilot for a 
citywide program to preserve racial and economic diversity in smaller buildings. 


• Agree to rebate a portion of the property taxes paid by 45-49 Bernard Street to compensate 
for the reduced rent charged for one of the units. The city could do a direct rebate or explore 
whether signing a long-term lease for the affordable unit with a housing nonprofit could 
qualify the building for a partial property tax welfare exemption.


Cities throughout the Bay Area are now making it easier to add accessory dwelling units (ADUs) to 
single-family homes and two-to-three-unit apartment buildings to address the region’s housing 
crisis. In most cases the ADUs are small studio or one-bedroom apartments that tend to rent for 
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less than larger apartments or single-family homes nearby. The proposed fourth unit at 45-49 
Bernard Street, a two-bedroom flat, will rent for quite a bit in this neighborhood. 


The ideal solution for San Francisco is to add units like this while finding ways to subsidize them as 
affordable for low-income families and seniors so the income to the owner is the same as market 
rate. Partnering with nonprofits like the Chinatown Community Development Center or Self Help 
for the Elderly could also provide landlords with a steady source of income-qualified and vetted 
seniors from the neighborhood and automatically connect them to direct services ranging from 
culturally appropriate in-home nutrition programs to home healthcare and free paratransit services. 


We urge the city to adopt this win-win approach as a condition of approval for the requested 
fourth unit at 45-49 Bernard Street. The city could create even more housing by allowing the 
proposed large two-bedroom flat to be converted into two smaller affordable units for low-income 
families and for seniors with a commensurate increase in the housing subsidy. This would serve the 
financial needs of the owner, the housing needs of nearby intergenerational families facing 
displacement, and the ongoing racial and financial diversity goals of the city. It would add housing 
units that would not add to the existing traffic and parking problems in the neighborhood and 
instead increase ridership on public transportation.


As of 2021, the homeowners of the block (Pacific, Bernard, Taylor, and Jones) are made up of 71% 
Chinese Americans and 29% others. It is one of the most affordable locations between Russian Hill 
and Nob Hill. For many decades, most everyone gets along with one another. It is the bedrock of 
intergenerational working families who live and work in the neighborhood. This community has 
inherently developed a safe, inclusive, and “helping hand” culture among a diverse racial and 
ethnic population.


Thank you for your time and consideration on this sensitive matter. We look forward to hearing 
from you and working together.


CC Aaron Peskin, Supervisor, District 3 
 Sunny Angulo 
 Lee Hepner 
 San Francisco Planning Commissioners
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convenient, we’d like to know what the determination means. We would like to know 
the process for the review and approval of the plans. We would also like to be informed 
about any variances or other special considerations. 

We are here to follow the guidelines of the Planning Department to get these issues 
resolved. We look forward to hearing from you regarding any additional updates on the 
subject property on Bernard Street. 

Cc  Aaron Peskin, Supervisor, District 3 
 Sunny Angulo 
 Corey A. Teague 
 Planning Commissioners 
 Chinatown Community Development Center 
 Housing Rights Committee of San Francisco 
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