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NOTICE OF APPEAL 
NOTICE IS HEREBY GIVEN THAT on August 21, 2026, the above named appellant(s) filed an appeal with the Board 
of Appeals of the City and County of San Francisco from the decision or order of the above named department(s), 
commission, or officer.  
 
The substance or effect of the decision or order appealed from is the ISSUANCE on July 29, 2026, of a Notice of Violation 
(The Planning Department’s records reflect that the subject property is developed with a two-story building authorized 
for residential use with one dwelling unit; the Planning Department finds that an Unauthorized Unit was located on the 
ground floor of the subject building and removed without a required Conditional Use Authorization) at 678 Vermont 
Street. 
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Jason O’Connor and LeAnne O’Connor, Appellant(s) 
c/o Thomas Tunny, Attorney for Appellant(s) 
Reuben, Junius & Rose, LLP 
One Bush Street #600 
San Francisco, CA 94104 
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      Date Filed: August 21, 2026 
 
CITY & COUNTY OF SAN FRANCISCO  
BOARD OF APPEALS 
 

PRELIMINARY STATEMENT FOR APPEAL NO. 26-047     
 
I / We, Jason O’Connor and LeAnne O’Connor, hereby appeal the following departmental action: ISSUANCE of 

Notice of Violation Record No. 2026-001954ENF by the Zoning Administrator which was issued or became 

effective on: July 29, 2026, for the property located at: 678 Vermont Street.  
 

BRIEFING SCHEDULE:  
 
Appellants’ Brief is due on or before:  4:30 p.m. on September 24, 2026, (no later than three Thursdays prior to 
the hearing date). The brief may be up to 12 pages in length with unlimited exhibits.  It shall be double-spaced with 
a minimum 12-point font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, 
julie.lamarre@sfgov.org, corey.teague@sfgov.org, andrew.perry@sfgov.org, and carey.mcelroy@sfgov.org  
 
Respondent's and Other Parties' Briefs are due on or before: 4:30 p.m. on October 8, 2026, (no later than one 
Thursday prior to hearing date).  The brief may be up to 12 pages in length with unlimited exhibits.  It shall be 
doubled-spaced with a minimum 12-point font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, 
julie.lamarre@sfgov.org, corey.teague@sfgov.org, andrew.perry@sfgov.org, carey.mcelroy@sfgov.org and 
ttunny@reubenlaw.com 
 
Hard copies of the briefs do NOT need to be submitted to the Board Office or to the other parties. 
 
Hearing Date: Wednesday, October 14, 2026, 5:00 p.m., Room 416 San Francisco City Hall, 1 Dr. Carlton B. 
Goodlett Place.  The parties may also attend remotely via Zoom.  Information for access to the hearing will be 
provided before the hearing date. 
 
All parties to this appeal must adhere to the briefing schedule above, however if the hearing date is changed, the 
briefing schedule MAY also be changed. Written notice will be provided of any changes to the briefing schedule.  
 
In order to have their documents sent to the Board members prior to hearing, members of the public should email 
all documents of support/opposition no later than one Thursday prior to hearing date by 4:30 p.m. to 
boardofappeals@sfgov.org.  Please note that names and contact information included in submittals from members 
of the public will become part of the public record. Submittals from members of the public may be made 
anonymously.  
 
Please note that in addition to the parties' briefs, any materials that the Board receives relevant to this appeal, 
including letters of support/opposition from members of the public, are distributed to Board members prior to hearing. 
All such materials are available for inspection on the Board’s website at www.sfgov.org/boa. You may also request a 
hard copy of the hearing materials that are provided to Board members at a cost of 10 cents per page, per S.F. 
Admin. Code Ch. 67.28.  
 
 
The reasons for this appeal are as follows:  
 
See attachment to the Preliminary Statement of Appeal. 
 

Appellant or Agent: 
 

Signature: Via Email 
 

Print Name: Thomas Tunny, attorney for appellants 
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September 24, 2026 
  
 
Delivered Via Email 
 
President John Trasviña 
San Francisco Board of Appeals 
49 South Van Ness Avenue 
Suite 1475 (14th Floor) 
San Francisco, CA 94103 
 
 Re: 678 Vermont Street  
  Appeal No. 26-047; O’Connor v. ZA 

Planning Department Notice of Violation 
Case No.: 2026-001954ENF 
Appellant’s Brief 
Our File No: 13859.01 

 
Dear President Trasviña and Members of the Board: 
 

This firm is working with LeAnne and Jason O’Connor, owners of 678 Vermont Street 

(the “Property”).  The O’Connors have appealed the issuance of a Planning Department Notice of 

Violation (Exhibit A) on the grounds that it incorrectly and unfairly concludes that an unauthorized 

dwelling unit (“UDU”) exists at the Property.  The NOV, issued on July 29, 2026, came to this 

conclusion after the Planning Department previously had concluded over a year before, on June 

18, 2025, that no UDU existed at the Property.  In reliance on the Planning Department’s original 

conclusion, the O’Connors moved forward with a full renovation of the Property to create their 

family home, at a cost of at least $800,000.   

The Planning Department’s explanation for changing its conclusion about the space in 

question is that it discovered the space had been occupied by a tenant from 2018-2022 and for 2-
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3 years prior to that.  The NOV also implies the O’Connors knew about the tenancy and withheld 

this information.  This is not the case.  The O’Connors considered the space to be unoccupied 

because it was unoccupied when they bought the Property and had been for three years.   

Regardless of the occupancy question, the space does not qualify as a UDU under Planning 

Code controls.  A UDU is defined in part as a “space [that] has independent access that does not 

require entering a Residential Unit on the property.”  In this case the space in question does not 

have independent access from the main dwelling unit.  The space in question was located in the 

garage, which was part of the main unit and accessible from the main unit.  The main unit had its 

washer and dryer in the garage and used the garage for parking.   

For this reason the O’Connors reasonably concluded the space didn’t meet the definition 

of a UDU and submitted the Department’s sworn affidavit to that effect.  The Planning Department 

reviewed comprehensive materials concerning the space and agreed, concluding in writing that no 

UDU existed.  The O’Connors invited Department staff to visit the space but staff declined.  The 

Department approved the O’Connors building permit seeking to renovate the existing home to 

serve as their family home.   

In reliance of the Planning Department approval, the O’Connors completed the renovation 

at a very significant expense.  It was only after the project was completed that the Planning 

Department issued the NOV.  If the NOV is upheld, it is very likely that the project would have to 

be completely undone.  The NOV not only is incorrect about the UDU rules, but also violates the 

doctrine of equitable estoppel and the O’Connor’s vested right to complete their project as 

approved. 
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I. Factual Background 

The O’Connors purchased the Property in February 2023.  The Property was marketed as 

a single-family home.  Their intention in purchasing the Property was for it to be their family 

home, with children in the future.  Upon closing on the purchase, they began planning the 

renovation.   

The O’Connors were aware of the space in the garage having been used as a rental unit.  

Their designer and engineer advised them they needed to file an unauthorized unit screening form 

and affidavit with the Planning Department.  The O’Connors didn’t want to proceed with the 

project until the Planning Department confirmed whether the space qualified as a UDU.  They 

included numerous photos of the space in question, the renovation project plans, and the Property’s 

3R report from the purchase with the screening form and affidavit.  (The UDU screening form and 

affidavit and supporting materials are attached as Exhibit B.)  They offered to have the Planning 

Department come inspect the space, but the Department declined.  The Planning Department also 

obtained the Property’s Rent Board records (Exhibit C).  The Planning Department reviewed and 

considered all of these materials before concluding that no UDU existed at the Property.  (The 

Planning Department’s conclusion that no UDU existed is attached as Exhibit D.) 

Based on the Planning Department’s conclusion that no UDU existed at the Property, the 

O’Connors submitted Building Permit Application (“BPA”) No. 202506309746 on June 30, 2025 

for a full remodel of the single-family home, including the space in question on the ground floor.  

(Exhibit E.)   

BPA No. 202506309746 was issued on July 11, 2025.  The work was completed one year 

later and the permit closed and a Certificate of Final Completion and Occupancy (“CFC” No. 
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6386604; Exhibit F) was issued on July 13, 2026.  (The Board may recall that a revision permit to 

BPA No. 202506309746 addressing a reconstruction of the rear deck was appealed to and reviewed 

by the Board.)   

The Rent Board records (Exhibit C) refer to an “Upper Unit” and a “Lower Unit” at the 

Property.  The Planning Department was aware of the references to the two units when it concluded 

that no UDU existed at the Property.  However, according to the NOV, after concluding that no 

UDU existed at the property, the Planning Department received an email from a person who “stated 

they rented and occupied the Lower Unit from 2018 to 2022, and that an acquaintance of theirs 

had rented and occupied the unit for the 2-3 years prior.”  (NOV at p. 3.)  Based on this information, 

the Planning Department reversed its conclusion about the UDU and determined that a UDU did 

in fact exist at the Property.   

II. The NOV Was Issued In Error 

A. The Space In Question Does Not Have Independent Access 

Planning Code Section 317(b)(13) defines a UDU as follows: 

(13)   "Unauthorized Unit" shall mean one or more rooms within a building that have 
been used, without the benefit of a building permit, as a separate and distinct living 
or sleeping space independent from Residential Units on the same property. 
"Independent" shall mean that (i) the space has independent access that does not 
require entering a Residential Unit on the property and (ii) there is no open, visual 
connection to a Residential Unit on the property. 
 
The Planning Department provides no further guidance as to the meaning of Section 

317(b)(13), so homeowners are left to interpret it on their own. 

The UDU screening affidavit submitted by the O’Connors is below: 
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As stated, the Planning Department initially agreed with the O’Connors and found that no 

UDU existed.  But the Department changed its mind when it learned that a tenant occupied the 

space in question from 2015 or 2016 to 2022.  We fail to see how that new information changes 

the space into a UDU.  Neither the Planning Code definition nor the affidavit even address the 

question of how recently the space in question has been occupied.   

The NOV also points to the fact that the Rent Board records indicated the space was 

described as “Not In Use”, as though the conclusion was misleading.  But that was true – the space 

was not in use when the filings were made.  Moreover, other filings in the Rent Board describe the 

space as “In Use”.  The records explain that the upper unit was using the space for storage.  (See 

Status Report filed January 2024; Rent Board records p. 10.)  In other areas of the Rent Board 

records, the space was identified as a Vacant Unit.  (See Rent Board records p. 31, e.g.)   

The O’Connors did not attempt to mislead the Planning Department and the Department 

had all of the information needed to make a determination about the UDU.  The space in question 

does not meet the Planning Code definition for a UDU.  The Department made its determination, 

and the O’Connors relied on that determination in undertaking a significant and expensive remodel 

of the home, investing at least $800,000.  If the NOV is upheld, it is very likely that the project 

would have to be completely undone.   

B. The NOV Violates The O’Connor’s Vested Rights and the Doctrine of 

Equitable Estoppel 

In Avco Community Developers, Inc. v. South Coast Regional Com. (1976) 17 Cal.3d 785, 

791, the California Supreme Court established the common law vested rights doctrine that still 

governs today: “if a property owner has performed substantial work and incurred substantial 
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liabilities in good faith reliance upon a permit issued by the government, he acquires a vested right 

to complete construction in accordance with the terms of the permit.” 

Here, the O’Connors acquired a vested right to construct their project pursuant to BPA No. 

202506309746 and the Planning Department’s UDU determination when they performed 

substantial work and incurred substantial liabilities in good faith reliance upon the permit and the 

determination.  DBI issued the permit on July 11, 2025.  The O’Connors performed substantial 

work and incurred substantial liabilities in the amount of at least $800,000.  As such, any attempt 

by the Planning Department to now undo the work approved by BPA No. 202506309746 is a 

violation of the O’Connors’ vested rights. 

The doctrine of equitable estoppel derives from a fundamental rule of fairness.  The 

California Supreme Court defines the doctrine as follows: “‘Whenever a party has, by his own 

statement or conduct, intentionally and deliberately led another to believe a particular thing true 

and to act upon such belief, he is not, in any litigation arising out of such statement or conduct, 

permitted to contradict it.’”  (City of Long Beach v. Mansell (1970) 3 Cal.3d 462, 488 (“Mansell”) 

[citations omitted].)  The government is not immune from the doctrine, and it may be applied 

“where justice and right require it.”  (Mansell, 3 Cal. 3d at p. 493.)    

Four elements must be present in order to apply the doctrine of equitable estoppel: “(1) the 

party to be estopped must be apprised of the facts; (2) he must intend that his conduct shall be 

acted upon, or must so act that the party asserting the estoppel had a right to believe it was so 

intended; (3) the other party must be ignorant of the true state of facts; and (4) he must rely upon 

the conduct to his injury.”  (Driscoll v. City of Los Angeles (1967) 67 Cal.2d 297, 305 [citations 

omitted].) 





EXHIBIT A 

















EXHIBIT B 
  

















































EXHIBIT C 
  

























































































EXHIBIT D 
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   BRIEF SUBMITTED BY THE PLANNING DEPARTMENT 



Board of Appeals Brief 
HEARING DATE: October 14, 2026 

October 8, 2026 

Appeal No.: 26-047
Project Address:  678 Vermont Street
Subject:          Notice of Violation No. 2026-001954ENF 
Block/Lot: 4028/001G
Zoning District:  RH-3 (Residential-House, Three Family)

Fringe Financial Services RUD
 Height/Bulk: 40-X
Staff Contact: Corey A. Teague, AICP, Zoning Administrator – (628) 652-7328

corey.teague@sfgov.org

Background & Analysis 
The Notice of Violation (NoV) under appeal contains a detailed project history and timeline that 

provides the basis for the determination. This brief does not restate that history and timeline, but instead 

directly responds to the Appellants’ arguments. It is strongly recommended that the NoV is reviewed in 

detail before reviewing this brief.  

For background, Planning Code Section 317(b)(13) defines an Unauthorized Unit (UDU) as follows: 

“Unauthorized Unit shall mean one or more rooms within a building that have been used, without the benefit 

of a building permit, as a separate and distinct living or sleeping space independent from Residential Units 

on the same property. "Independent" shall mean that (i) the space has independent access that does not 

require entering a Residential Unit on the property and (ii) there is no open, visual connection to a 

Residential Unit on the property.” 
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 It’s important to note that the UDU definition includes two parts: 1) a physical independence 

requirement, including no open connection to another Residential Unit and its own independent access, 

and 2) an operational requirement that such physical space has actually been used as a separate and 

distinct living space. More specifically, the phrase “have been” is backward-looking and not restricted to 

only mean “currently.” As such, the use of such space in the past qualifies for this part of the UDU 

definition even when such space is not currently occupied in such a manner.  

 This intent was clear in the original UDU legislative process in 2016 and has been interpreted and 

implemented consistently since the creation of the UDU program. Additionally, the Planning Code 

includes certain exemptions from a Conditional Use Authorization if a UDU in a single-family building if 

the UDU has not been occupied in more than 10 years. This exemption was specifically added after several 

such cases went before the Planning Commission to remove a UDU that was discovered after a new 

purchase, but where the UDU had not been occupied in some time. If a UDU determination required 

current occupancy, this exemption would not be needed.  

 

The following responses are intended to address the Appellants’ specific claims:  

1. Original Approval. The Appellants claim that the NoV is invalid because the Planning Department 

previously determined that no UDU existed on the subject property. While this claim is accurate, it is 

due to the fact that a) no documentation was available at the time to determine the subject space on 

the ground floor was ever occupied as a separate living area (e.g., Rent Board records, leases, rent 

receipts, voter rolls, etc.), and b) the Appellants’ UDU affidavit stated that they were not aware that the 

space had been used as a “separate and distinct living or sleeping space independent from 
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Residential Units on the same property.”  

The Appellants acknowledge in their brief that they were aware the ground floor space had been 

leased out separately in the past, but that they interpreted the affidavit language to mean that it only 

applied if the space was occupied at that time. However, as noted above, the occupancy portion of 

the UDU definition is not restricted to only include existing occupancy. Additionally, the first page of 

the UDU Screening Form states that in order for a space to be considered a UDU it must “have been” 

used as a separate and distinct living space. If the UDU definition were limited to only apply if it was 

currently occupied, then property owners would merely have to remove such tenants before filing an 

application in order to de facto remove the UDU, which is clearly not the intent of the UDU program.   

Regarding the Rent Board records reviewed by Planning as part of the UDU screening, they do 

reference a “Lower Unit.” However, none of the rent board records reference or document any 

occupancy or tenancy of such Lower Unit. It’s also important to note that the Residential Rent 

Stabilization and Arbitration Ordinance defines a “Rental Unit” differently (i.e., much more liberally) 

than the Planning Code. As such, a simple reference to a separate unit in Rent Board documents does 

not necessarily mean that such a unit will meet the requirements of a UDU under the Planning Code.  

2. Physical Qualifications. The Appellants claim that the subject space on the ground floor does not 

meet the physical independence criteria of the UDU definition, primarily because the space was 

accessed through a common garage. This claim is incorrect. UDU access through common areas (e.g., 

garages, storage rooms, vestibules, etc.) have consistently been considered independent access since 

the UDU program was adopted. This also was intentional in the original legislation, as many UDUs in 

the City are located behind garages or otherwise accessed through common areas that fall outside of 
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the primary unit’s living space, and it is common for multi-unit buildings to provide common access to 

such spaces within a building.  

3. Vested Rights. The Appellants claim that upholding the NoV would infringe on a vested right to 

construct their project consistent with the issued building permit. However, this argument is 

premature because upholding the NoV would not require a change to the approved and constructed 

layout. Instead, if the violation is upheld, the Appellants will have options to either legalize the UDU or 

seek approval to legally remove the UDU. While it is likely that removing the UDU would require a 

Conditional Use Authorization from the Planning Commission, the Appellants would be free to make a 

vested rights argument at that time to support approval.  

4. No Intent to Mislead. The Appellants claim that there was no intent to mislead the Planning 

Department regarding the potential existence of a UDU, and the Planning Department has not 

claimed such intent. However, regardless of intent, the information provided by the Appellants in the 

UDU affidavit was incorrect because they were aware that the subject space had been separately 

leased out in the past. Additionally, while not addressed in the Appellants’ brief, the NoV specifically 

notes that the Planning Department requested a copy of the disclosure materials they received when 

purchasing the property (will any sensitive or personal information redacted) to better understand 

what information the previous owner had provided regarding the subject space. However, the 

Appellants declined to provide any portion of such disclosure without any explanation.  

Conclusion 
To conclude, this is an extremely unfortunate situation, and the facts of the case created a 

challenging determination for the Zoning Administrator. While the Planning Department made a 

borderline determination of no UDU for the remodel permit based on the available information at that 
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time, there is now clear documentation that the ground floor space was physically independent from the 

upstairs space, it was leased and occupied as a separate and distinct living space for at least 4 years (2018-

2022), and the Appellants were aware of such occupancy at the time they submitted the UDU affidavit. As 

such, the remodel permit was issued in error and the UDU must be either legalized or approved for 

removal. Therefore, the Department respectfully requests that the Board deny the appeal and uphold the 

NoV on the basis that the Zoning Administrator did not err or abuse their discretion. 

 

 

cc: Thomas Tunny (Attorney for Appellant) 
 Carey McElroy (Department of Building Inspection) 
 
 



                  PUBLIC COMMENT 



Dear Members of the Board of Appeals:


Our names are Matthew Geis and Sandra Groom.  We live at 674 Vermont Street, next 

door to the property named in Appeal #26-047.  We appreciate this opportunity to give 

public comment. 


We neighbors are a tight-knit group that looks out for and supports each other. We 

supported any changes that these new owners wished to make to their property, as 

long as they adhered to all Planning and building requirements. 


We have owned and lived in our home since July 2003. We have undertaken many 

permitted home renovations in that time, while working and raising our family here. One 

of those renovations was a near-total rebuild after an entirely different neighbor’s fire 

did extensive damage to us.  Remodels of that scope can be a complicated and 

stressful process to navigate, as anyone who has been through it can relate to.  Our 

experiences working within planning and building codes has given us the perspective 

that most design goals can be accomplished within those requirements, while others 

— with good reason — are too much to ask.


For the majority of our time at this address, from 2003-2022, the next door property at 

678 had been rented as two fully separate units. We knew the previous owners of 678 

(Don & Carol Nurisso) over the years, talking in person on phone or email, as needed. It 

is common knowledge to nearby neighbors that there were two dwelling units, each 



with its own dedicated kitchen and entrance. The upper unit was occupied the entire 

time by the same senior citizen tenant, D.B., and the downstairs unit by a series of 

tenants, all of whom we knew and were friendly with over the two decades (Peter, 

John, Malie, Diem, among others). We had been inside both units, at one time or 

another when a neighbor needed our help over the years. We spoke in person, coming 

and going in our driveways, and from our adjacent backyards. The downstairs unit was 

still occupied as recently as July of 2022.


In 2022, we heard that the owner, Don Nurisso, sadly had passed away. The 

downstairs tenant at the time, John Cole, lamented to us that he was having to 

suddenly uproot after hearing that Malie had been asked to leave (he had been 

subletting from Malie, with permission from Carol). The understanding was that Carol 

intended to sell the building. 


Much later, we had a conversation with Malie who confirmed that story to us - and 

added that sometime in 2022, she had received a “threatening phone call from 

someone who claimed to be a lawyer” advising her to "get out before the police drag 

you out". She was scared, and asked John to leave as soon as possible. 


In May 2025, we asked the new owners if we might see some of the plans they had for 

their rebuild (concerned that some aspects of the plan could affect us and our 75 feet 

of shared property line). On May 14th, 2025 Mr. O’Connor replied by text “We will share 

our plans with ye when we get things finalized.  We have to do a screening to try and 



prove that this is a single family home and not two separate units. That’s what holding 

us up now.  Obviously we want to try and prove it as a SFH as we don’t want to have 

to put an in-law downstairs. This is all coming from the eviction situation. It’s just one 

headache after another.”


  


We knew he was a home inspector in San Francisco. We knew they had purchased the 

property off-market. We knew that they were in an eviction process with the elderly, 

disabled veteran in the upstairs unit. We knew that he was going to act as his own GC. 

We assumed, based on his assurances to us of professional experience as both an 

inspector and general contractor, that he was properly navigating and working with the 

city in good faith on his project.  Both owners assured us over email and in person that 

everything would be done properly, saying what a neighbor would want to hear, “We 



trust that our plans fully comply with all applicable safety regulations and building 

codes, ensuring the well-being of both our household and our neighbours.”


Over the following months we experienced a sequence of instances where the owners 

said one thing then did the opposite, urgently moving things forward with no regard for 

safety, neighbor impact, or privacy issues, and rejecting accountability for problems 

caused by these shortcuts.  The subject of the appeal before you is one part of a 

pattern of behavior.


We learned much later, that while being aware of the their two units, the owners 

submitted an affidavit stating only one dwelling unit existed on the property.  Moreover, 

the accompanying building plans representing “existing” left out the existing kitchen in 

the downstairs. We also noticed that the photos were all taken to position the kitchen 

behind the photographer (and thereby omit it from view in the photos). We had been in 

that space, and we recognized this as an inaccurate representation of the unit, and a 

calculated one at that.


On the topic of expanding a two-unit building, we get that people can feel frustrated or 

annoyed about building rules and city codes and laws that sometimes feel excessive 

and silly and cumbersome and annoying to patiently navigate.  We have been through 

that familiar wringer of waiting, following codes, compromising….having to accept “no” 

for an answer sometimes and having to bear the costs of abiding by rules. But - the 

“adults in the room” can attest that often rules, codes and laws exist for very good 



reason - to protect the vulnerable - and are not (as some feel) roadblocks to be ignored 

by the well-connected.  We do not support displacement of tenants and reduction of 

housing inventory in a time of exploding cost of living.  We do not support some people 

breaking the rules and laws that they deem inconvenient, cutting corners or harming 

neighbors in the pursuit of personal gain. We do not support allowing special tolerance 

for people who choose to exploit “blind spots” in Planning and building oversight, 

knowing they can just ask for forgiveness later and will be treated with leniency on the 

off chance they are caught. 


It is often harder to do the right thing, in order to not do harm to others. As watchdogs 

- what you permit, you promote.


Very Respectfully,


Matthew W. Geis


Sandra Groom


674 Vermont Street






