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WHAT DOES THE LAW SAY ABOUT THIS CASE? 

1. The Law Says: public and private rights-of-ways are LEGALLY DIFFERENT:

“Long ago our Supreme Court made clear the difference between public and private 

rights of way: ‘Public ways, as applied to ways by land, are usually termed “highways” 

or “public roads,” and are such ways as every citizen has a right to use. A private way 

relates to that class of easements in which a particular person, or particular description 

or class of persons, have an interest or right as distinguished from the general public.’” 
County of Sacramento v. Pacific Gas & Elec. Co., 193 Cal. App. 3d 300 - Cal: Court of 

Appeal, 3rd Appellate Dist. 1987.  

2. The Law Says: private rights-of-ways are EASEMENTS: California Law, Government

Code §66475, the US Supreme Court, and the CA Court of Appeals say that private rights-of-

ways that a subdivider dedicates for a specific purpose are Easements. 

3. The Law Says: the sub-surface sewer right-of-way is an EASEMENT: California Law,

Government Code §66475 and the Title to our property say that the “sub-surface sewer right-of-

way” listed on the subdivision map of Ingleside Terraces neighborhood is an Easement. 

4. The Law Says: private rights-of-ways (Easements) are not owned by Cities: The CA

Court of Appeals, in County of Sacramento v. Pacific Gas & Elec. Co., 193 Cal. App. 3d 300 - 

Cal: Court of Appeal, 3rd Appellate Dist. 1987, held that ‘easements are not owned by 

municipalities, rather they are private property that are reserved for a specific purpose, and 

ownership-rights do NOT extend to the public NOR to the municipality.’ 

5. When the question arose, “What is the legal difference between a public right-of-way and

a private right-of-way?” the City Attorney shared SF Public Works Code §723 regarding public 

right-of-way encroachments, INSTEAD of providing this Board with the LEGAL 

DISTINCTION between a public right-of way (road or highway) and a private right-of-way 

(Easement).  This demonstrates unconscious bias. 

https://scholar.google.com/scholar_case?case=11876762800858882948&q=County+of+Sacramento+v.+Pacific+Gas+%26+Elec.+Co&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=11876762800858882948&q=County+of+Sacramento+v.+Pacific+Gas+%26+Elec.+Co&hl=en&as_sdt=2006
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=66475.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=66475.
https://scholar.google.com/scholar_case?case=11876762800858882948&q=County+of+Sacramento+v.+Pacific+Gas+%26+Elec.+Co&hl=en&as_sdt=2006
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=66475.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=66475.
https://scholar.google.com/scholar_case?case=11876762800858882948&q=County+of+Sacramento+v.+Pacific+Gas+%26+Elec.+Co&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=11876762800858882948&q=County+of+Sacramento+v.+Pacific+Gas+%26+Elec.+Co&hl=en&as_sdt=2006
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_publicworks/0-0-0-3604
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6. When the question arose, “Can the City legally apply codes for public rights-of-ways to 

private rights-of-ways?” the City Attorney counseled that ‘a Board decision to sustain or 

overrule DPW’s permit denial would not be a decision around property lines affecting an entire 

neighborhood,’ INSTEAD of counseling this Board that codes for public rights-of-ways (roads 

& highways) DO NOT LEGALLY apply to private rights-of-ways (Easements), demonstrating 

unconscious bias. 

7. When the question arose, “How should this Board legally proceed if a Minor Sidewalk 

Encroachment permit was unlawfully mandated for a private right-of-way (Easement)?” the City 

Attorney counseled, ‘that the Board’s only options are to sustain or overrule DPW’s denial of a 

Minor Sidewalk Encroachment permit,’ INSTEAD of counseling the Board on how to legally 

proceed if a Minor Sidewalk Encroachment permit was unlawfully mandated for a private right-

of-way (Easement).  This demonstrates unconscious bias. 

8. The Law Says: unconscious bias derives from a conflict-of-interest and is unlawful:  (1) 

The CA State Bar’s Current Rules of Professional Conduct 1.7 ‘prevent an attorney from 

representing two opposing parties in a proceeding before a tribunal’ making the City Attorney’s 

counsel to both the Board of Appeals and the Respondent, DPW, an ethical conflict-of-interest.  

(2) CA Government Code §87100 and §87103 ‘prevent a government official from influencing a 

government decision in which that official has a financial interest,’ making the City Attorney’s 

counsel to the Board of Appeals regarding permit-fees to an agency, DPW, that the City Attorney 

manages (sfcityattorney.org/aboutus/teams/code/), a financial conflict-of-interest. 

CASE SUMMARY: In 2017, the City used a neighbor’s music complaint to initiate Anti-Blight 

Enforcement, authorizing DBI, Planning, and DPW to (1) conduct investigations of private 

property without consent, without probable cause of unsafe property, and without due process 

https://www.calbar.ca.gov/Portals/0/documents/rules/Rule_1.7-Exec_Summary-Redline.pdf
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=87100&lawCode=GOV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=87103.
https://www.sfcityattorney.org/aboutus/teams/code/


Appeal No.: 23-067 

Appeal Title: Emberton vs. SFPW-BSM 

Subject Property: 201 Ashton Avenue 

Determination Type: Denial of a Minor Sidewalk Encroachment Permit 

Permit No.: 21MSE-00688 

 

Appellant's Supplemental Brief for June 26, 2024, hearing- Page 3 of 3 

 

protections, and (2) to issue violation notices (allegation-conviction-sentencing for property 

crime) without evidence of unsafe property, without due process protections, and without equal 

protection of the law, resulting in fraudulent violation notices for gratuitous and exploitive 

permits, variances, and abatements.  DPW’s allegation & conviction of public right-of-way 

crimes where no public right-of-way exists violates SF Admin. Code Chapter 80 and SF Public 

Works Code §723 requirements that (1) a public right-of-way (road or highway) exist in order to 

claim public right-of-way crime, (2) unsafe property exist in order to file violation notices 

(allegation-conviction-sentencing) for property crime, and (3) an administrative hearing be 

offered to challenge violation notices, for which SF Admin. Code §80.7 entitles Appellant civil 

penalties (for DPW’s unlawful violation notices 11/24/21, 12/10/21, 1/13/22, 2/3/22, through 

June 26, 2024) of between $4,863,300.00 and $9,741,000.00.  PUBLIC RECORD: (1) On July 

20, 2019, Planning approved Variance 2018-002358VAR legalizing the 4-foot height of the 

fence, which was processed by the Assessor-Recorder’s Office on June 6, 2021. (2) On August 

25, 2015, DBI approved permit PW20150706557 legalizing the gas line for the fire table. 

PRAYER FOR RELIEF:  Because DPW should have never required a Minor Sidewalk 

Encroachment Permit (nor other unlawful permits) for a private right-of-way (Easement), we 

humbly request this Board (1) rescind and reverse DPW’s violation notices requiring unlawful 

permits for private property and (2) direct DPW to issue a new decision holding that (a) DPW 

erred in searching private property without proper consent, without probable cause of unsafe 

property, and without a public right-of-way, (b) DPW erred in filing violation notices that failed 

to describe a hearing process to appeal their violation notices, and (c) DPW erred in filing 

violation notices for a non-existent public right-of-way (road or highway), or if outside of your 

jurisdiction, remand this case to a higher authority, SF Superior Court Case: CGC-22-601288. 

https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_admin/0-0-0-20318
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_admin/0-0-0-20318
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_admin/0-0-0-20318
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_admin/0-0-0-20428#JD_80.7
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June 13, 2024 

President Jose Lopez 
Vice President Alex Lemberg 
Commissioner Rick Swig 
Commissioner John Trasviña 
Commissioner J.R. Eppler 

RE: Appeal No. 23-067 for Minor Sidewalk Encroachment Permit application 21MSE-00688 (201 
Ashton Ave.) 

Dear Members of the Board of Appeals: 

San Francisco Public Works submits this brief in response to the request from the Board, at the 
hearing of May 15, 2024, to determine which encroaching items Public Works would allow 
under a Minor Sidewalk Encroachment permit.  

Encroachments: 

After internal review and consultation with sister agencies, Public Works has determined the 
following for the encroaching items:  

Items that may remain: 

1. Landscaping and pavers may remain in place as-is.
2. Fence

a. After consulting with the Planning Department, BSM will grant a variance to the
3 foot height limitation so the fence may remain in place with a height no
greater than 4 feet.

b. The fence must be modified to provide a minimum clearance of 3 feet in all
directions around the base of the streetlight along Holloway Ave.  This can be
accomplished by creating a cut out around the pole, by adding an unlocked
sliding gate, or adding a swinging gate that swings towards the property.  If the
fence is not modified, the permit will be conditioned such that the fence may be
removed, without prior notice and at the owner’s expense, to provide access to
the streetlight.



c. Plans will need to confirm that there is a minimum of a 3-foot clear path of travel 
between the fence along Holloway Ave. and the tree wells. 

 

Items to be removed: 

1. The cedar pergola must be removed.  After consulting with the Planning Department, it 
was determined that the property does not qualify to allow a standalone structure in 
the front yard.  Furthermore, Public Works does not allow private structures in the right-
of-way. 
 

2. The fire table and associated gas piping must be removed.  There are safety and liability 
concerns with having a gas line fire in the right-of-way.  Further, encroachment permits 
are non-exclusive permits that cannot allow private elements in the public right-of-way 
for private or personal gain. 
 

Next steps: 

Updated plans reflecting the items listed above shall be submitted to Public Works within 90 
days of the Board of Appeals decision.  Furthermore, the plans shall show the location of the 
property line as determined by the private land surveyor contracted by the applicant.  
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What does the Law say 
about this case?
COMMISSIONER SWIFT’S PARAMOUNT QUESTION

2024, June 26DEFINING DPW JURISDICTION REGARDING PRIVATE PROPERTY 2

Presenter Notes
Presentation Notes
Tonight, we are going to answer the paramount question, “What does the Law say about this case?”



The Law Says: public and private rights-
of-ways are LEGALLY DIFFERENT
“Long ago our Supreme Court made clear 
the difference between public and private 
rights of way: ‘Public ways, as applied to 
ways by land, are usually termed 
“highways” or “public roads,” and are such 
ways as every citizen has a right to use. A 
private way relates to that class of 
easements in which a particular person, or 
particular description or class of persons, 
have an interest or right as distinguished 
from the general public.’” 
County of Sacramento v. Pacific Gas & Elec. Co., 193 Cal. App. 
3d 300 - Cal: Court of Appeal, 3rd Appellate Dist. 1987

2024, June 26DEFINING DPW JURISDICTION REGARDING PRIVATE PROPERTY 3

Presenter Notes
Presentation Notes
The Law Says: Public and Private rights-of-ways are LEGALLY DIFFERENT:

“Long ago our Supreme Court made clear the difference between public and private rights of way: 

‘Public ways are usually termed “highways” or “public roads,” and are such ways as every citizen has a right to use. 

A private way relates to that class of easements in which a particular person, or particular description or class of persons, have an interest or right as distinguished from the general public.’”




The Law Says: private 
rights-of-ways are 
Easements

California Law, Government Code 
§66475, the US Supreme Court, 
and the CA Court of Appeals say 
that Private rights-of-ways that a 
subdivider dedicates for a specific 
purpose, such as to access public 
utilities, are Easements.

DEFINING DPW JURISDICTION REGARDING PRIVATE PROPERTY 2024, June 26 4

Historic Sanborn Map showing water pipes in private rights-of-ways (easements)

Presenter Notes
Presentation Notes
California Law, the US Supreme Court, and the CA Court of Appeals say that a Private right-of-way that a subdivider dedicates for a specific purpose is an Easement.



The Law Says: the 
sub-surface sewer 
right-of-way is an 
Easement

California Law, Government Code 
§66475 and the Title to our 
property say that the “sub-surface 
sewer right-of-way” listed on the 
subdivision map of Ingleside 
Terraces neighborhood is an 
Easement.

2024, June 26 DEFINING DPW JURISDICTION REGARDING PRIVATE PROPERTY 5

Presenter Notes
Presentation Notes
California Law and the Title to our property say that the “sub-surface sewer right-of-way” is an Easement



The Law Says: private rights-of-ways 
(Easements) are not owned by Cities

The CA Court of Appeals held that 
‘easements are not owned by 
municipalities, rather they are private 
property that are reserved for a specific 
purpose, and ownership-rights do NOT 
extend to the public NOR to the 
municipality.’

County of Sacramento v. Pacific Gas & Elec. Co., 193 Cal. App. 
3d 300 - Cal: Court of Appeal, 3rd Appellate Dist. 1987

2024, June 26DEFINING DPW JURISDICTION REGARDING PRIVATE PROPERTY 6

Presenter Notes
Presentation Notes
The Law Says: Private rights-of-ways are not owned by Cities

The CA Court of Appeals held that ‘easements are NOT owned by municipalities, rather they are private property reserved for a specific purpose, AND ownership rights do NOT extend to the public NOR to the municipality.



What is the legal difference between a public 
right-of-way and a private right-of-way?

CITY ATTORNEY SHARED

• SF Public Works Code §723: 
OBSTRUCTION OF AND ENCROACHMENT 
UPON PUBLIC RIGHT-OF-WAY 
PROHIBITED

• Instead of providing this Board with the 
LEGAL DISTINCTION between a public 
right-of way (road or highway) and a 
private right-of-way (Easement).

WHICH IS UNCONSCIOUS BIAS

DEFINING DPW JURISDICTION REGARDING PRIVATE PROPERTY 2024, June 26 7

Presenter Notes
Presentation Notes
When the question arose, “What is the legal difference between public and private rights-of-ways,” 

the City Attorney shared the code regarding public right-of-way encroachments,

INSTEAD of providing this Board with the LEGAL DISTINCTION between public and private rights-of-ways.  



Can the City legally apply codes for public 
rights-of-ways to private rights-of-ways?

CITY ATTORNEY COUNSELED

• that ‘a Board decision to sustain or overrule 
DPW’s permit denial would not be a decision 
around property lines affecting an entire 
neighborhood,’

• Instead of counseling this Board that 
codes for public rights-of-ways (roads & 
highways) DO NOT LEGALLY apply to 
private rights-of-ways (Easements).

WHICH IS UNCONSCIOUS BIAS

DEFINING DPW JURISDICTION REGARDING PRIVATE PROPERTY 2024, June 26 8

Presenter Notes
Presentation Notes
When the question arose, “Can the City legally apply codes for public rights-of-ways to private rights-of-ways,” 

the City Attorney counseled that a ‘decision to sustain or overrule DPW’s permit denial would not be a decision around property lines affecting an entire neighborhood,’

INSTEAD of counseling the Board that CODES for public rights-of-ways (roads) DO NOT LEGALLY apply to private rights-of-ways (Easements).  



How should this Board legally proceed if a Minor Sidewalk 
Encroachment permit was unlawfully mandated for a private 
right-of-way (Easement)?

CITY ATTORNEY COUNSELED

• that the Board’s only options are to 
sustain or overrule DPW’s denial of a 
Minor Sidewalk Encroachment permit

• Instead of counseling the Board on how 
to legally proceed if a Minor Sidewalk 
Encroachment permit was unlawfully 
mandated for a private right-of-way.

WHICH IS UNCONSCIOUS BIAS

DEFINING DPW JURISDICTION REGARDING PRIVATE PROPERTY 2024, June 26 9

Presenter Notes
Presentation Notes
When the question arose, “How should this Board legally proceed if a Minor Sidewalk Encroachment permit was unlawfully mandated for a private right-of-way (easement),” 

the City Attorney counseled, ‘that the Board’s only options are to sustain or overrule DPW’s permit denial,’ 

INSTEAD of counseling the Board on how to legally proceed if a Minor Sidewalk Encroachment permit was unlawfully mandated for a private right-of-way. 



The Law Says: unconscious bias derives from a 
conflict-of-interest and is unlawful

CA STATE BAR CURRENT RULES OF PROFESSIONAL 
CONDUCT 1.7 - ETHICAL CONFLICTS OF INTEREST

• The CA State Bar Current Rules of 
Professional Conduct ‘prevent an 
attorney from representing two opposing 
parties in a proceeding before a tribunal’ 
making the City Attorney’s counsel to 
both the Board of Appeals and the 
Respondent, DPW, an ethical conflict-of-
interest.

CA GOVERNMENT CODE §§ 87100, 87103 -
FINANCIAL CONFLICTS OF INTEREST

• CA Government Code ‘prevents a 
government official from influencing a 
government decision in which that 
official has a financial interest,’ making 
the City Attorney’s counsel to the Board 
of Appeals regarding permit-fees to DPW, 
a financial-conflict-of-interest. 

DEFINING DPW JURISDICTION REGARDING PRIVATE PROPERTY 2024, June 26 10

Presenter Notes
Presentation Notes
The Law Says unconscious bias derives from a conflict-of-interest and is unlawful.

The State Bar Rules of Professional Conduct ‘prevent an attorney from representing two opposing parties in a legal proceeding’ making the City Attorney’s counsel to both the Board of Appeals and DPW, an ethical conflict-of-interest.

CA Government Code ‘prevents a government official from influencing a decision in which that official has a financial interest,’ making the City Attorney’s counsel to the Board of Appeals regarding permit-fees to DPW, a financial-conflict-of-interest. 



The Law Says: DPW should have never required a Minor Sidewalk 
Encroachment Permit for a private right-of-way (Easement)

We humbly request this Board

(1) rescind and reverse DPW’s violation notices requiring 
unlawful permits for private property and

(2) direct DPW to issue a new decision holding that
a) DPW erred in searching private property without 

proper consent, without probable cause of unsafe 
property, and without a public right-of-way

b) DPW erred in filing violation notices that failed to 
describe a hearing process to appeal their violation 
notices, and

c) DPW erred in filing violation notices for a non-existent 
public right-of-way (road or highway), 

or remand this case to a higher authority, SF Superior Court 
Case: CGC-22-601288.

2024, June 26DEFINING DPW JURISDICTION REGARDING PRIVATE PROPERTY 11

Presenter Notes
Presentation Notes
The Law says DPW should have never required a Minor Sidewalk Encroachment Permit for a Private right-of-way Easement.

We humbly request this Board
rescind and reverse DPW’s violation notices requiring unlawful permits for private property and
direct DPW to issue a new decision acknowledging their errors
or remand this case to a higher authority, the SF Superior Court.




Documents submitted by the Appellant at the hearing 
on May 15, 2024 
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Excerpt from 1912 subdivision map: "be it known that no part or parcel 
of said tract or subdivision of land is offered for dedication or dedicated 
for any public use and that the streets, avenues, roads and ways 
delineated on the within map or plat are reserved for the exclusive and 
private use and benefit of the owners and holders of the lots designated 
on said map or plat." 

DPW's claim that the 
Right-of-Way is a 
public right-of-way is 
fraudulent and 
unlawful. 

This 9-foot Right-of-Way was 
appropriated for the Sub­
Surface Sewer (not the 
public) and was dedicated as 
Private Property by Morser >s 
1912 Subdivision Map of 
Ingleside Terraces. 
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The Sub-surface Sewer Right-of-Way continued 
as Private Property in 1915, and was formally 
legalized as Private Property in 1922 

The Sub-Surface Sewer Right-of-way was 
NOT included in the 1915 ownership­
transfer to the City because its 9-foot 
width did not meet the 40-foot width 
transfer-requirement. 

And on September 18, 1922, our Sub­
surface Sewer Right-of-Way was 
reserved as a Public Utility Easement, 
inveterating its legal status as Private 
Property. 

An Easement by definition is Private 
Property reserved for a specific purpose, 
in our case public utility access~ making 
DPW's claim of ownership as an unpaved 
sidewalk unlawful and criminal. 
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Excerpt from 1913 amrnded Subdivision map of Ingleside Terraces 
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Ordinance 1098 legislated sidewalk widths for 
Lakeview to the East of Ingleside Racetrack in 
1·910 

SF Board of Supervisors approved Ordinance 1098 
on Mlrch 9. 1910. leglsl.rting the width of 
Lakeview Neighborhood sidewalks. 

The 148-acre lnglesid~ Racetrack. which Includes 
our property, was not purchased by the Urban 
Realty Improvement Co. until 1911. 

E J Mo~r 's Subdivi~lon Map for the 792-house 
lots of the Ingleside Terraces Neighborhood was 
not notJri.ied in ~nd for th~ City and County of 
san Francisco until April 24, 1912. more than two 
years afti?r City Ordinance 1098. 

OPW's claim that "(t}he official sidewalk width for 
this portion of Ashton Ave. is 15 feet and was 
established by Ordin~ncc 1098 on March 9, 1910," 
Is falsified evidence and c1 felony. CA Penal Code 
§134. 

SF City Ordinance 10,8 
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DPW's claim that "[t]he sidewalk width along Holloway 
Ave. is 15 feet and was established in 1903, '' is falsified 
evidence and a felony, CA Penal Code §134, 
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The Cf~rk of the Board of Supervisors 
confirmed that this :ifleged 1903 document 
was "destroyed In the 1906 earthquake and 
resulting tire.'' 

And our property wai part of the 148 acre 
lngle,ide Racetrark until it was pur(hased 
by the UrbJn Realty Improvement Co. m 
1911, nearly a decade<1fter this alleged 
'1903 leglslation: 

And the CJty and County of San Frandico 
approved and notarized. on Aprll 24, 1912. 
the plan that the 792·house lots of Ingleside 
Terr aces contaJn a s.ub-rurfme sewer right· 
of•way, NOT a 9·f-oot unpaved sidewalk. 



DPW's ,.interest" in our Public 'Utility Easement to destrtl_y 
green-space improvements to extort gratuitous perr11its 
and fees for non-existent property .crime is ·Crimina'I 
Profiteering 
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l'ut pr1,·;Jtt' grt~n-spaces including 
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DPW's "interest0 in ou·r Public Utility Easement to destroy green­
s-pace im.provements to extort gratuitous permits and fees fo.r 
non-existent property crime is Criminal Profiteering a·nd Harms 
the P:ublic 

8' W)LATlNG 29 POl.JCtES OF THE RECREATION ANO 
OPEN SPACE El~~NT Of ll-1£ tlTV'S GENERAL PlAN FOR 

l"-~ A wttl-~ ~y Vnu:£0. 4.'«> ffffl"~~m, OPEN 
SPAC{~M 

~ U~..AJlON -"~ 0PCN ~ TO MITT M tOMt;rtRM 
llif.EDS OI r~ CTY ~ SAY a!GION 

I~ 1.(Cl.~ A.I\U>(ONNtt"fMl'V TO()PC.~ SPiACt 

ProltC~ A.NO~ M ~ HA8lTAT VAWt. AND 
CcoiOGICAL tNn~lV Of OP(N ~ AHO t.NCOUR~ 
SUS"(~( ~ICU JN l'HE 0(5'CN ~ MAHAGEMfNT OF OUQ 
OPfN~MT[M 

C~ COMMUNmC.51N mE STEWARDSHIP or MIR 'RK'Rt.ATlO.~ 
~ ANO OPEN SAACU 
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~JON. AHD ~NOVATION. OPERATIONS..~ MAJNTENANCt Of 
$t1CltOOtONAl fAClllllES ANO OPEN SPAC£ 

BY VlOLATING MUNICIPAL CODE AND 35 
STATE AND FEDERAL LAWS 

'" Sf Admin. tOCR ~ 80 
f SF Public \"Votb Code § 723 

• CA flmal Code §§½§ff§§§§ 118. 123.. 134. 186 2 51.S ~t9 520 

S21.S2J.~2• 
CACiv!JCode §-§§§§§H§¼§§ 52 1, isso, tsn. 1574, 1575 l:S76, 
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"' CA GO't. Code§§§§§§§ 81S.2. 815.6 820. sio 8. 822.2. 87100 
8710J 

• t.A C<Jde C1vU Proc~ § 325 

~· Equal Protection and Due Process Clauses of the CA Gonstttution 
• 42 US~C § 1983 {.abuse C'l powe<J 

" t8U.S,C . .A. § 1962fRJCO} 
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 Documents submitted by the Appellant at the hearing on 
 February 7, 2024         



































Supplemental Brief and Survey submitted by the 
Appellant for the hearing on 5-15-24 



Appeal No.: 23-067 
Appeal Title: Emberton vs. SFPW-BSM 

Subject Property: 201 Ashton Avenue 
Determination Type: Denial of a Minor Sidewalk Encroachment Permit 

Permit No.: 21MSE-00688 

Appellant's Supplemental Brief - Page 1 of 25 

I. Surveyor Findings Confirm the Presence of a 9-foot ‘Right-of-Way’ Next to the Sidewalk,

which was appropriated as a Sub-Surface Sewer Right-of-Way.

We are grateful to the Professional Land Surveyor for completing the Boundary Exhibit of our property 

(Exhibit A) which confirms the presence of a 9-foot “Right-of-Way” next to the sidewalk.  This 9-foot ‘right-of-

way’ was appropriated for the “sub-surface sewer” as detailed by E.J. Morser’s 1912 Subdivision Map (Exhibit 

B), of which the Urban Realty Improvement Company, on September 18, 1922, reserved as a Public Utility 

Easement (Exhibit C).  This 9-foot Public Utility Easement provides full public utility access to the streetlights 

(Exhibit D) & utility-pole guy wires within Ingleside Terraces and is a design feature of all Ingleside Terraces’ 

house-lots (Exhibit E, F). 

II. DPW’s Claim that the ‘9-foot Sub-Surface Sewer Right of Way’ is for Public Use as an

Unpaved Sidewalk is Fraudulent and Unlawful.

E.J. Morser’s April 1912 Subdivision Map, which was approved and notarized in and for the City and 

County of San Francisco on April 24, 1912 and filed on May 18, 1912, sanctioned the lots within Ingleside 

Terraces which include a sub-surface sewer right-of-way as Private Property: “be it known that no part of 

parcel of said tract or subdivision of land is offered for dedication or dedicated for any public use and that the 

streets, avenues, roads, and ways delineated on the within map or plat are reserved for the exclusive and private 

use and benefit of the owners and holders of the lots designated on said map or plat” (Exhibit G). 

III. DPW’s Claim that the “Actual Sidewalk” within Ingleside Terraces is 15-feet, of which 9 Feet

are Unpaved, is Fraudulent and Unlawful.

Sidewalks in residential neighborhoods are generally 5-6 feet wide to comfortably accommodate two people 

walking side-by-side and to comfortably allow one person to pass another person, while sidewalks in business 

districts are generally wider to comfortably accommodate crowds of people.  CA Building Code (2022) 

1113A.1.1 legislates that “sidewalks shall be a minimum of 48 inches (1219 mm) in width,” and the Ingleside 

Terraces sidewalks were and are 5-6 feet wide (Exhibit H, F, D, A).  Furthermore, CA Streets and Highways 

Code, Division 2.5 City Streets, Chapter 1. Construction and Maintenance, §1805 confirms that “[t]his section 

https://codes.iccsafe.org/content/CABC2022P3/chapter-11a-housing-accessibility
https://codes.iccsafe.org/content/CABC2022P3/chapter-11a-housing-accessibility
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?division=2.5.&chapter=1.&lawCode=SHC
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?division=2.5.&chapter=1.&lawCode=SHC
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does not require that the width of city streets established or used as such prior to September 15, 1935, be 

increased or diminished.” 

Secondly, CA Building Code (2022) 1113A.1 further legislates that sidewalk “surfaces shall be stable, 

firm and slip resistant,” and SF Public Works Code legislates that San Francisco sidewalks “supported on the 

ground in any public street or other public way as defined in §185 of this Code, shall be of concrete,” §703, 

“brick, quarry-tile, exposed concrete aggregate, or other commonly-used sidewalk paving material,”§703.1.  

Neither CA Building Code nor SF Public Works Code legalize “unpaved” sidewalks, making DPW’s claim of a 

“9-foot unpaved sidewalk” a violation of state and municipal code. 

Thirdly, DPW’s claim that “[t]he official sidewalk width for this portion of Ashton Ave. is 15 feet and 

was established by Ordinance 1098 on March 9, 1910,” is falsified evidence, CA Penal Code §134.  Ordinance 

1098 (Exhibit I) legislates 15-foot sidewalks for the mixed-use Lakeview Neighborhood (Exhibit J) to the East 

of Ingleside Terraces and was enacted when our property was still part of the 148-acre Ingleside Racetrack.  The 

Ingleside Racetrack was not purchased by the Urban Realty Improvement Co. until 1911,1 after this City 

Ordinance, and E.J. Morser’s Subdivision Map for the 792-house lots of Ingleside Terraces was not notarized in 

and for the City and County of SF until April 24, 1912 (Exhibit E, F), more than two years after City Ordinance 

1098 was approved for the Lakeview Neighborhood to the East of the Ingleside Racetrack.  And the City and 

County of SF approved and notarized, on April 24, 1912, the plan that the 792-house lots of Ingleside Terraces 

contain a sub-surface sewer right-of-way, not a 9-foot unpaved sidewalk (Exhibits A-H). 

Fourth, DPW’s claim that “[t]he sidewalk width along Holloway Ave. is 15 feet and was established in 

1903,” is falsified evidence, CA Penal Code §134. (1) The Clerk of the Board of Supervisors confirmed that this 

1903 document was “destroyed in the 1906 earthquake and resulting fire.”  And (2) our property was part of the 

Ingleside Racetrack until it was purchased by the Urban Realty Improvement Co. in 1911, nearly a decade after 

this alleged ‘1903 legislation,’ and the City and County of SF approved and notarized, on April 24, 1912, the 

 
1 Woody LaBounty (2012). Ingleside Terraces: San Francisco Racetrack to Residence Park.  Outside Lands Media. San 
Francisco).   

https://codes.iccsafe.org/content/CABC2022P3/chapter-11a-housing-accessibility
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_publicworks/0-0-0-3505
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_publicworks/0-0-0-3505
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=134&lawCode=PEN
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=134&lawCode=PEN
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plan that the 792-house lots of Ingleside Terraces contain a sub-surface sewer right-of-way, not a 9-foot 

unpaved sidewalk (Exhibits A-H). 

IV. DPW’s Attempt to Steal Ownership of our 9-foot Sub-Surface Sewer Right-of-Way for the 

Purpose of Criminal Profiteering is Unlawful. 

 Our private green-spaces including our Sub-Surface Sewer Right-of-Way have been cultivated and 

improved in alignment with municipal code and the City General Plan resulting in improved safety, decreased 

crime, improved property values, expanded and diversified urban canopy, and increased community and civic 

outdoor-engagement, as evidenced by the 92 written public-comments of support.  The City Attorney’s and 

DPW’s “interest,” however, in our 9-foot Sub-Surface Sewer Right-of-Way with mandates to 

remove/demolish/destroy green-space improvements to extort gratuitous permits and fees for non-existent 

property crime not only harms the public by violating twenty-nine Policies of the Recreation and Open Space 

Element of the City’s General Plan (1.1, 1.2, 1.3, 1.4, 1.5, 1.7, 1.8, 1.9, 1.10, 1.11, 1.12, 2.1, 2.2, 2.3, 2.6, 2.7, 

2.8, 2.11, 2.12, 3.1, 3.6, 4.1, 4.2, 4.3, 4.4, 5.1, 5.3, 5.4, 6.1), but it also violates SF Admin. Code Chapter 80, SF 

Public Works Code §723, CA Penal Code §§§§§§§§§§ 118, 123, 134, 186.2, 518, 519, 520, 521, 523, 524, CA 

Civil Code §§§§§§§§§§§§ 52.1, 1550, 1572, 1574, 1575, 1576, 1577, 1578, 1708, 1709, 1710, 1714, CA Gov. 

Code §§§§§§§ 815.2, 815.6,  820, 820.8, 822.2, 87100, 87103, CA Code Civil Procedure § 325, the Equal 

Protection and Due Process Clauses of the CA Constitution, 42 U.S.C. § 1983, and 18 U.S.C.A. § 1962, which 

continues to cause irreparable harm to our family and SF.   

PRAYER FOR RELIEF: As there is NO Public Right-of-Way or Unpaved Sidewalk on our property or the 

other properties within the Ingleside Terraces Neighborhood, a Board decision to merely approve or deny the 

Minor Sidewalk Encroachment Permit would be an “order or decision not supported by findings or evidence” of 

an encroachment, CA CCP §1094.5.  We humbly ask the Board to declare that DPW abused its discretion by 

acting outside of its jurisdiction and direct DPW to issue a new decision acknowledging their numerous errors 

in discretion listed in our original Appeal, or remand any relief request outside of the Board-of-Appeals’ 

jurisdiction to SF Superior Court Case No.: CGC-22-601288. 

https://generalplan.sfplanning.org/I3_Recreation_and_Open_Space.htm
https://generalplan.sfplanning.org/I3_Recreation_and_Open_Space.htm
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_admin/0-0-0-20318
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_publicworks/0-0-0-3604
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_publicworks/0-0-0-3604
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=118&lawCode=PEN
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=PEN&sectionNum=123.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=134&lawCode=PEN
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=186.2&lawCode=PEN
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=518&lawCode=PEN
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=PEN&sectionNum=519.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=PEN&sectionNum=520.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=PEN&sectionNum=521.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=PEN&sectionNum=523.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=PEN&sectionNum=524.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=52.1&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1550&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1572&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CIV&sectionNum=1574.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CIV&sectionNum=1575.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CIV&sectionNum=1576.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1577.&nodeTreePath=8.2.1.3&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1578.&nodeTreePath=8.2.1.3&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1708&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1709.&nodeTreePath=8.3&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1710.&nodeTreePath=8.3&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CIV&sectionNum=1714.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=815.2.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=815.6.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=820&lawCode=GOV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=820.8.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=822.2.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=87100&lawCode=GOV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=87103.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=325&lawCode=CCP
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CONS&sectionNum=SEC.%207.&article=I
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CONS&sectionNum=SEC.%207.&article=I
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CONS&sectionNum=SEC.%207.&article=I
https://www.govinfo.gov/content/pkg/USCODE-2022-title42/html/USCODE-2022-title42-chap21-subchapI-sec1983.htm
https://www.govinfo.gov/content/pkg/USCODE-2022-title18/pdf/USCODE-2022-title18-partI-chap96-sec1962.pdf
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1094.5.&lawCode=CCP
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Exhibit A: Boundary Exhibit of 201 Ashton Avenue 
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Exhibit B: detail of E.J. Morser’s 1912 Subdivision Map of Ingleside Terraces 
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Exhibit C: detail of California Land Title Association Preliminary Report for 201 Ashton Ave 

 



Appeal No.: 23-067 
Appeal Title: Emberton vs. SFPW-BSM 

Subject Property: 201 Ashton Avenue 
Determination Type: Denial of a Minor Sidewalk Encroachment Permit 

Permit No.: 21MSE-00688 
 

Appellant's Supplemental Brief - Page 7 of 25 
 

Exhibit D: 
 
1912-1915 Streetlamp within Public Utility Easement next to sidewalk at Cerritos & Moncada in Ingleside 

Terraces. From the San Francisco History Center, San Francisco Public Library. 

 
 
1912-1915 Streetlamp within Public Utility Easement next to sidewalk in Ingleside Terraces. From the San 

Francisco History Center, San Francisco Public Library.   

 
  

https://digitalsf.org/islandora/object/islandora%3A160992?solr_nav%5Bid%5D=97f94cc62d6a16ce6394&solr_nav%5Bpage%5D=7&solr_nav%5Boffset%5D=13
https://digitalsf.org/islandora/object/islandora%3A160587?solr_nav%5Bid%5D=20ab02f1e6f1cb765ebf&solr_nav%5Bpage%5D=9&solr_nav%5Boffset%5D=5
https://digitalsf.org/islandora/object/islandora%3A160587?solr_nav%5Bid%5D=20ab02f1e6f1cb765ebf&solr_nav%5Bpage%5D=9&solr_nav%5Boffset%5D=5
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Exhibit E: E.J. Morser’s 1912 Block and Street Subdivision Map of Ingleside Terraces 
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Exhibit F: Ingleside Grade Sheet Southern Portion 
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Exhibit G: detail of E.J. Morser’s 1912 Block and Street Subdivision Map of Ingleside Terraces 
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Exhibit H: Sidewalks of Street Block 32, circa 1912-1915 
 
810 Head Street (1912-1915).  From the San Francisco History Center, San Francisco Public Library. 

 
 
 
Holloway and Head Street (1912-1915).  From the San Francisco History Center, San Francisco Public Library.  

 
 
  

https://digitalsf.org/islandora/object/islandora%3A160598?solr_nav%5Bid%5D=505b6dccccdf3fa9b915&solr_nav%5Bpage%5D=8&solr_nav%5Boffset%5D=12
https://digitalsf.org/islandora/object/islandora%3A160597?solr_nav%5Bid%5D=0f71940d4bc2e8961c9a&solr_nav%5Bpage%5D=10&solr_nav%5Boffset%5D=18
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Head and Holloway NE corner (1912-1915).  From the San Francisco History Center, San Francisco Public 

Library.   

 
 
 
Head and Holloway NE corner II (1912-1915).  From the San Francisco History Center, San Francisco Public 

Library.   
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https://digitalsf.org/islandora/object/islandora%3A160940?solr_nav%5Bid%5D=4d34994d6e76ee5ce975&solr_nav%5Bpage%5D=11&solr_nav%5Boffset%5D=10
https://digitalsf.org/islandora/object/islandora%3A160593?solr_nav%5Bid%5D=4d34994d6e76ee5ce975&solr_nav%5Bpage%5D=11&solr_nav%5Boffset%5D=13
https://digitalsf.org/islandora/object/islandora%3A160593?solr_nav%5Bid%5D=4d34994d6e76ee5ce975&solr_nav%5Bpage%5D=11&solr_nav%5Boffset%5D=13
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Exhibit I: San Francisco City and County Ordinance 1098 
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Exhibit J: 1908 Subdivision Map of Lakeview 

 



Appeal No.: 23-067 
Appeal Title: Emberton vs. SFPW-BSM 

Subject Property: 201 Ashton Avenue 
Determination Type: Denial of a Minor Sidewalk Encroachment Permit 

Permit No.: 21MSE-00688 
 

Appellant's Supplemental Brief - Page 23 of 25 
 

 



Appeal No.: 23-067 
Appeal Title: Emberton vs. SFPW-BSM 

Subject Property: 201 Ashton Avenue 
Determination Type: Denial of a Minor Sidewalk Encroachment Permit 

Permit No.: 21MSE-00688 
 

Appellant's Supplemental Brief - Page 24 of 25 
 

 



Appeal No.: 23-067 
Appeal Title: Emberton vs. SFPW-BSM 

Subject Property: 201 Ashton Avenue 
Determination Type: Denial of a Minor Sidewalk Encroachment Permit 

Permit No.: 21MSE-00688 
 

Appellant's Supplemental Brief - Page 25 of 25 
 

 



Supplemental Brief submitted by the Department for the 
hearing on 5-15-24



May 8, 2024 

President Jose Lopez 
Vice President Alex Lemberg 
Commissioner Rick Swig 
Commissioner John Trasviña 
Commissioner J.R. Eppler 

RE: Appeal No. 23-067 for Minor Sidewalk Encroachment Permit application 21MSE-00688 (201 Ashton Ave.) 

Dear Members of the Board of Appeals: 

San Francisco Public Works submits this brief for the appeal of the denial of the above-referenced Minor Sidewalk 

Encroachment Permit application. 

Comments on Boundary Survey: 

The survey performed by Foresight Land Surveying confirms Public Work’s position concerning the location of the 

fence being within the public right-of-way.  The fence is encroaching in the right-of-way and is located nine feet 

beyond the property line.  Furthermore, the survey confirms the sidewalk widths as being 15 feet wide along both 

Holloway Ave. and Ashton Ave.    

The objective of obtaining a survey was to show the location of the encroaching items relative to the property line. 

For purposes of this appeal the survey is deficient due to the following items not being shown: 

• Pergola • PG&E guy wire

• Fire table • PUC streetlight

It should also be noted that a Record of Survey was not submitted to the County Surveyor’s office as agreed upon 

in the previous hearing. 



 
 

 

Public Right-of-way: 

On January 20, 1913, an Amended Map of Ingleside Terraces was filed and recorded at the request of Urban Realty 

Improvement Co.  On sheet 2 of said map, the developer Urban Realty made a conditional dedication regarding all 

streets, avenues, roads, and ways that were 40 feet or more in which these streets and similar uses would be private 

for approximately two years at which point they would be dedicated to the City as public streets on December 31, 

1915.  The map states: “…the streets, avenues, roads, and ways delineated on the within [sic] map or plat are 

reserved for the exclusive and private use and benefit of the owners and holders of the lots designated on said map 

or plat until December 31st, 1915; and that on and after December 31, 1915, all the streets, avenues, roads, and 

ways delineated on said map, forty feet or more in width, are hereby dedicated to the City and County of San 

Francisco for public use as public streets, avenues, roads, and ways. This map or plat is made and filed to amend 

and supersede a prior map or plat of the same tract or subdivision of land . . . filed for record in The Office of The 

County Recorder . . . on May 18, 1912. . . .” (Emphasis added).  The last sentence included in the above quote 

explicitly states that the January 20, 1913 subdivision map amends and supersedes the earlier 1912 subdivision map 

that the appellant relies on in their brief to claim that the subject streets are private. See Exhibit A for full page and 

for closeup of dedication text. 

 

The official sidewalk width for this portion of Ashton Ave. is 15 feet and was established by Ordinance No. 1098 

on March 9, 1910 (See Exhibit B).  The sidewalk width along Holloway Ave. is 15 feet and was established in 1903 

in Ordinance No. 1061.  The San Francisco Public Works Code defines a sidewalk as the area between the fronting 

property line and the back of the nearest curb.  Also note that after the 1906 earthquake, many of the City’s official 

records, such as official sidewalk widths, were lost in the ensuing fire that destroyed City Hall.  In an effort to re-

establish the official widths of sidewalks and streets, the City resurveyed much of the City and enacted various laws 

to redesignate the official sidewalk widths or create new sidewalk widths. All additions or modifications of official 

sidewalk widths are addressed as amendments to the original sidewalk width law Ordinance No. 1061 of 1903 

through the addition of new section numbers.  In this case, Ordinance No. 1098 from March 1910, established the 

Ashton Avenue sidewalk width by adding Section 362 to the original Ordinance No. 1061.  

 



 
 

Depiction of Easement and Building Locations: 

The original and amended maps of Ingleside show locations of easements and of the structures.  Easements are 

shown by dotted lines, while structures are shown by broken (dashed) lines.  There are no easements shown on the 

maps for the property in question.  The dash lines shown on the parcel are to indicate the location of the building.  It 

is also important to note that solid lines represent property lines.  Exhibit C is sheet 3 of the amended map that 

shows the property in question and samples of both easement and structure locations.  Below is a sample for 

comparison purposes. 

 

Easement with dotted lines 

 

Property in question. Location of structure shown 

with broken (dashed) lines 

 

Request of Board of Appeals: 

The boundary survey confirms Public Work’s estimated location of the fence in the right-of-way.  While the 

pergola, fire table, PUC streetlight, and PG&E guy wire are not shown on the survey, it can be concluded that they 

are in the right-of-way as determined by Public Works based on their approximate size and location in relationship 

to the property line and public right-of-way, including the sidewalk.  

 

Public Works denial of  the permit is based on non-compliance with the San Francisco Public Works Code and 

regulations.  Public Works remains concerned about its ability to ensure adequate disabled access to sidewalks, 

address potential public safety concerns with private natural gas lines in the public sidewalk area, protect sufficient 

areas for utility maintenance works; and avoid possible vehicular and pedestrian conflicts if vehicular sight lines are 

blocked by the encroachments.  Public Works requests that the Board of Appeals uphold the Departments decision 

to deny this permit application and require removal of unpermitted items constructed in the public right-of-way in 

accordance with the permit revision comments that Public Works requested. 



 
 

 

Exhibit A 

Amended Map of Ingleside Terraces 
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Exhibit B 

Sidewalk legislation 

 

 

 

 

 

 

 

 

This page was intentionally left blank. 

 

  





 
 

Exhibit C 

Sheet 3 of Amended Map of Ingleside Terraces  

Easements Vs. Building line types 
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DOCUMENTS SUBMITTED FOR THE ORIGINAL HEARING DATED FEBRUARY 7, 2024



 
BOARD OF APPEALS, CITY & COUNTY OF SAN FRANCISCO 

 
Appeal of           Appeal No. 23-067 
MIHAL EMBERTON, ) 
                                                                     Appellant(s) )  
 ) 
vs. )    
 ) 
SAN FRANCISCO PUBLIC WORKS                                         ) 
BUREAU OF STREET USE & MAPPING,  ) 
 Respondent  
 
 

NOTICE OF APPEAL 

NOTICE IS HEREBY GIVEN THAT on December 12, 2023, the above named appellant(s) filed an appeal with the Board 
of Appeals of the City and County of San Francisco from the decision or order of the above named department(s), 
commission, or officer.  
 
The substance or effect of the decision or order appealed from is the ISSUANCE, on December 1, 2023, of a Public 
Works Order (DENIAL of an application for a Minor Sidewalk Encroachment Permit. All items encroaching the public 
right-of-way shall be deconstructed and removed from the public right-of-way. The applicant did not provide updated 
plans with the following conditions and alterations: reduction of the fence height to three feet; three feet of clearance 
around the streetlight pole and box on Holloway Ave.; three feet path of travel between the trees and fence on Holloway 
Avenue and the removal of the approximate 10 ft x 10 ft cedar pergola and the propane fire table. The plans also need 
to show all features in the right-of-way such as the streetlight and box, trees, location of pavers, location of landscaping, 
and the altered location of the fences) at 201 Ashton Avenue. 
 
APPLICATION NO. 21MSE-00688 
 
FOR HEARING ON February 7, 2024 
 
Address of Appellant(s):                  Address of Other Parties:  

 
Mihal Emberton, Appellant(s) 
201 Ashton Avenue 
San Francisco, CA 94112 
 

 
N/A 
 
 
 

 
 



      Date Filed: December 12, 2023 
 

CITY & COUNTY OF SAN FRANCISCO  
BOARD OF APPEALS 
 

PRELIMINARY STATEMENT FOR APPEAL NO. 23-067     
 

I / We, Mihal Emberton, hereby appeal the following departmental action: DENIAL of a Minor Sidewalk 

Encroachment Permit No. 21MSE-00688  by the San Francisco Public Works, Bureau of Street Use & 

Mapping which was issued or became effective on: December 1, 2023,  for the property located at: 201 Ashton 

Avenue.  
 

BRIEFING SCHEDULE:  
 

Appellant's Brief is due on or before:  4:30 p.m. on January 18, 2024, (no later than three Thursdays prior to the 
hearing date). The brief may be up to 12 pages in length with unlimited exhibits.  It shall be double-spaced with a 
minimum 12-point font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, 
julie.rosenberg@sfgov.org, Nicolas.huff@sfdpw.org and javier.rivera@sfdpw.org. 
 
Respondent's and Other Parties' Briefs are due on or before: 4:30 p.m. on February 1, 2024, (no later than one 
Thursday prior to hearing date).  The brief may be up to 12 pages in length with unlimited exhibits.  It shall be 
doubled-spaced with a minimum 12-point font.  An electronic copy shall be emailed to: boardofappeals@sfgov.org, 
julie.rosenberg@sfgov.org and mihal.emberton@gmail.com. 
 
Hard copies of the briefs do NOT need to be submitted to the Board Office or to the other parties. 
 
Hearing Date: Wednesday, February 7, 2024, 5:00 p.m., Room 416 San Francisco City Hall, 1 Dr. Carlton B. 
Goodlett Place.  The parties may also attend remotely via Zoom.  Information for access to the hearing will be 
provided before the hearing date. 
 
All parties to this appeal must adhere to the briefing schedule above, however if the hearing date is changed, the 
briefing schedule MAY also be changed. Written notice will be provided of any changes to the briefing schedule.  
 
In order to have their documents sent to the Board members prior to hearing, members of the public should email 
all documents of support/opposition no later than one Thursday prior to hearing date by 4:30 p.m. to 
boardofappeals@sfgov.org.  Please note that names and contact information included in submittals from members 
of the public will become part of the public record. Submittals from members of the public may be made 
anonymously.  
 
Please note that in addition to the parties' briefs, any materials that the Board receives relevant to this appeal, 
including letters of support/opposition from members of the public, are distributed to Board members prior to hearing. 
All such materials are available for inspection on the Board’s website at www.sfgov.org/boa. You may also request a 
hard copy of the hearing materials that are provided to Board members at a cost of 10 cents per page, per S.F. 
Admin. Code Ch. 67.28.  
 
 

The reasons for this appeal are as follows:  
 
See attachment to the Preliminary Statement of Appeal. 
 

Appellant: 
 

Signature: Via Email 
 

Print Name: Mihal Emberton, appellant 

mailto:boardofappeals@sfgov.org
mailto:julie.rosenberg@sfgov.org
mailto:boardofappeals@sfgov.org
mailto:julie.rosenberg@sfgov.org
mailto:boardofappeals@sfgov.org
http://www.sfgov.org/boa


Enforcement Case 2017-012837ENF | Fence-Repair Permit 2017-1011-0923 
Board of Appeals – Request for Review of DPW Jurisdiction Violation RE: 

Minor Sidewalk Encroachment Permit 21MSE-0068 
 

1. The fence within our property-line does not encroach on any part of the sidewalk. 

2. There is no easement for a public right-of-way on our property, nor has the public needed 

to travel across our property to access any public area. 

3. Despite the absence of a public right-of-way on our property and the absence of any 

encroachment onto the sidewalk, DPW fraudulently claimed the presence of a non-existent 

public right-of-way to assert an unlawful jurisdiction to (a) place an unlawful hold on our 2017 

fence-repair permit application 2017-1011-0923, in order to (b) to unlawfully mandate a Minor 

Sidewalk Encroachment Permit for our 2017 fence-repair and to collect $206.55 for this permit, 

and to predicate approval of the Minor Sidewalk Encroachment on further unlawful mandates 

outside of DPW jurisdiction to (c) reduce the historically 4-foot fence to 3-feet despite the fence 

being entirely within our property and despite Planning 2019-Variance-approval for the 4-foot 

height of the historically 4-foot fence, to (d) remove the fire table that is entirely within our 

property and despite DBI 2015-permit legalizing the gas line for the fire table, to (e) remove the 

arbor that is entirely within our property, and to (f) remove the fence to allow 3-foot clearance 

around our 72-inches-from-the-curb streetlight pole, despite the inapplicability of SFPUC 

Streetlight Guideline #17 which only applies to streetlight poles that are less than 24-inches from 

the curb, and despite the fact that our streetlight pole is safely within a public utility easement 

which already ensures a 3-foot working clearance around the streetlight pole and box. 

4. We pray that the Board of Appeals declare that DPW abused their discretion by acting 

outside of their jurisdiction and direct DPW to issue a new decision holding that DPW erred in 

unlawfully mandating and collecting fees for a gratuitous Minor Sidewalk Encroachment permit 

and erred in placing an unlawful hold on our 2017 fence-repair permit application 2017-1011-

0923. 



 

 

December 1, 2023 
 
Mihal Emberton 
201 Ashton Ave 
San Francisco, CA 94112 
 
Subject: Denial of Minor Sidewalk Encroachment Permit 21MSE-00688 
 
Dr. Emberton, 
 
This letter shall serve as notice that Public Works is denying your application, 21MSE-00688, for a Minor 
Sidewalk Encroachment Permit.  The denial is effective as of the date of this letter.  All of the items that 
are encroaching onto the public right-of-way shall be deconstructed and removed from the public right-
of-way.    
 
On January 13, 2022, you were notified via email of the conditions and alterations required to be 
reflected on your plans for your permit review to proceed.  This included reducing the fence height to 
three feet; providing three feet of clearance around the streetlight pole and box on Holloway Ave.; 
providing three feet path of travel between the trees and fence on Holloway Ave.; and, the removal of 
the approximate 10 ft X 10 ft cedar pergola and the propane fire table.  Further, the plans needed to 
show all features in the right-of-way such as the streetlight and box, trees, location of pavers, location of 
landscaping, and the altered location of the fence.   
 
On June 2, 2022, you were notified that your permit application would be placed in inactive status on 
July 1, 2022 if updated plans were not provided.  To date, updated plans have not been provided to 
Public Works. 
 
Per Public Works Code Section 723.2(e)(2), you have the right to file an appeal with the San Francisco 
Board of Appeals (https://sf.gov/departments/board-appeals) within 15 days of the permit denial. 
 
Regards, 
 
 
Javier Rivera 
Construction Permit Supervisor 
Public Works 
 

https://sf.gov/departments/board-appeals
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I. INTRODUCTION 

(1) Citizens and San Francisco Department of Public Works (DPW) have a (presumed) joint 

interest in maintaining safe public right-of-ways to prevent human disease, injury, or death. 

(2) However, DPW’s administration of Anti-Blight Enforcement unlawfully disregards the 

jurisdictional requirement that a public right-of-way exist in order for DPW to claim violations 

within a public right-of-way, SF Public Works Code § 723 and SF Admin Code Chapter 80, 

which is fraud used to conduct unlawful investigations, convictions, and sentencing for non-

existent public right-of-way crimes to extort money, property, and other considerations from 

innocent citizens.  DPW’s unlawful actions regarding private property where no public right-of-

way exists, do not make public right-of-ways safer and thus do not prevent human disease, 

injury, or death.   

(3) While Citizens and DPW should have a joint interest in maintaining safe public right-of-

ways to prevent human disease, injury, or death, DPW’s systemic negligence of the jurisdiction 

requirement that a public right-of-way exist in order to file violation notices claiming public 

right-of-way blight, violates fundamental civil rights of privacy, liberty, property, due process, 

and equal protection of the law which destroys physical and mental health and escalates 

socioeconomic inequality, contributing to and even causing human disease, injury, and death, 

ensuring that DPW’s interest in Anti-Blight Enforcement is in direct conflict with the Citizens’ 

interest to maintain safe public right-of-ways to prevent human disease, injury, and death. 

(4) Our family has suffered gratuitous physical, mental, emotional, and socioeconomic harm 

from DPW’s unlawful disregard of the jurisdictional requirement that a public right-of-way exist 

in order for DPW to claim violations within a public right-of-way, an infamous disregard of the 

law that perpetrates systemic and unrelenting civil rights violations at the hands of DPW:  DPW 
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abused their discretion by (a) conducting an unconstitutional search of our private property 

outside of their jurisdiction as there is no public right-of-way on our property, which was also 

without the civil right, due process requirement of consent, to (b) unlawfully claim a public 

right-of-way that does not exist, to (c) unlawfully claim a public right-of-way crime where no 

public right-of-way exists, to (d) unlawfully require (but then deny) a Minor Sidewalk 

Encroachment Permit outside of their jurisdiction as no encroachment onto any sidewalk nor any 

public right-of-way exists, to (e) unlawfully require deconstruction and excavation of legal and 

safe private property outside of their jurisdiction as no encroachment onto any public right-of-

way exists, to (f) unlawfully list misinterpretations of streetlight statutes to claim a non-existent 

streetlight violation which is also outside of their jurisdiction as our streetlight is not located in 

any public right-of-way, to ultimately and (g) unlawfully prevent the completion of our fence-

repair permit 2017-1011-0923 which was also outside of DPW jurisdiction as our fence does not 

encroach onto any sidewalk nor is it located within any public right-of-way.   

II. PARTIES 

(5) Appellant is a physician and scientist who has studied public policy and civil rights for 

more than 25 years, with multiple copyrights and publications uncovering the science of 

democracy and social justice.  Together, my wife and I own the subject property, 201 Ashton 

Avenue, of which the outdoor space is a community fixture that housed an outdoor school for 5 

neighborhood children throughout the Covid-19 pandemic, continued to provide a safe 

afterschool harbor for families long affected by the Covid-19 pandemic, and continues to host a 

thriving monthly community book club, a garden with more than 45 trees contributing to the 

urban canopy, and regular neighborhood and civic gatherings.  Our family continues to be 
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victimized by the City’s unconstitutional and non-statutory administration of Anti-Blight 

Enforcement which began in 2017.  

(6) The San Francisco Department of Public Works (DPW), Respondent, is an agency within 

the City and County of San Francisco, a charter city and county organized and existing under the 

Constitution and laws of the State of California, charged with keeping the public safe from 

public right-of-way hazards by lawfully implementing Anti-Blight provisions of the municipal 

code and state law.  DPW is among the SF government agencies undergoing federal 

investigations and convictions for decades of unlawful activities and unlawful discretion. 

III. STATEMENTS OF FACT 

A. DPW’s Administration of Anti-Blight Enforcement Unlawfully Disregards the 

Jurisdictional Requirement that a Public Right-of-Way Exist in order for DPW to Claim 

Violations within a Public Right-of-Way, which CA Law Defines as Fraud. 

(7) In 2017 we repaired/replaced (Exhibit A) a blighted 4-foot wooden fence along our 

property (Exhibit B, C), following local statutes regarding blight and sidewalk safety.  

Removing blight is mandated by SF Admin. Code Chapter 80, SF Public Works Code Article 15 

§723.2(a), SF Housing Code Chapter 10 §1001, and SF Building Code §102A.  The addition of 

safety lighting to enhance nighttime pedestrian safety along the sidewalk is supported by SF 

Public Works Code Article 15 §706.  The style of the fence to prevent “nuisance,” “vegetable 

matter,” “grass,” “weeds,” and “vegetation overgrowth” from impinging the sidewalk is 

supported by SF Public Works Code Article 5.1 §174.  The increased visibility and safety of the 

fence from its repair also protects the historic Ingleside Terraces Landmark Pillars in alignment 

with SF Planning Code Article 10 §1008.   
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(8) Neither the historic, blighted fence nor the repaired fence extend onto or over the 

sidewalk/public right-of-way (Exhibit A, B, C). 

(9) On September 11, 2017, after responding to a noise complaint (Exhibit D) by a citizen, 

SF Department of Building Inspection (DBI) issued a Violation Notice (NOV) (Exhibit E) 

mandating a permit for the repaired/replaced fence despite the fact that neither SF Admin. Code 

Chapter 80 nor SF Building Code §102A require a permit to remove/repair blight, a violation by 

DBI of the fundamental civil rights of liberty and equal protection of the law.  Additionally, 

DBI’s claim of “instillation of a new fence” was another mistake of fact (fraud) as a 4-foot 

wooden fence was present along the edge of the property when we purchased the property in 

2012 (Exhibit B, C).  We applied for a fence-repair permit (Exhibit F) for our 2017 repair of the 

pre-existing, blighted fence as mandated by DBI’s violation notice (NOV).  A Planning Variance 

No 2018-002358VAR allowing the 4-foot height of the historically 4-foot fence was also 

mandated by DBI and was approved by the Planning Zoning Administrator on July 20, 2019.  

The Notice of Special Restrictions (NSR) allowing the 4-foot height of the historically 4-foot 

fence was notarized on March 28, 2021, and processed by the Assessor-Recorder’s Office on 

June 6, 2021. 

(10) On November 24, 2021, the Notice of Special Restrictions (NSR) for the Variance 

allowing the 4-foot height of the historically 4-foot fence, which was required to complete the 

Permit for the fence repair, which was required to close the Enforcement Case, was approved by 

DBI and Planning, and was to be reviewed by DPW. 

(11) However, on November 24, 2021, SF Department of Public Works (DPW) 

conducted an unconstitutional search of our property without probable cause of a public right-of-

way on our property, without probable cause of a public right-of-way hazard, and without 
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consent1 in violation of both CA Civil Code § 1550 and the due process requirement of the CA 

Constitution, which constitute deprivations of our fundamental civil rights of privacy, equal 

protection of the law, and due process without a valid government interest in public safety, 

DPW’s first, second, and third negligent mistakes of law for which DPW is liable.  After this 

unlawful search of our property, DPW then put a hold on the fence-repair permit claiming that 

the fence is located within a public right-of-way despite the absence of a public right-of-way on 

our property (Exhibit A, B, C), a deprivation of our fundamental civil rights of liberty and equal 

protection of the law without a valid government interest in public safety, DPW’s fourth and fifth 

negligent mistakes of fact and law for which DPW is liable. 

(12) Public rights-of-way are described by SF Public Works Code § 723: “’Public 

right-of-way’ shall mean the area across, along, beneath, in, on, over, under, upon, and within the 

dedicated public alleys, boulevards, courts, lanes, roadways, sidewalks, spaces, streets, 

and ways within the City, as they now exist or hereafter will exist and which are or will be under 

the permitting jurisdiction of the Department of Public Works.”  A city or county public right-of-

way is an easement for public travel across designated parts of private property to access a public 

area.  An easement is a privilege or a right, distinct from ownership, to use the land of another in 

some way.  The California Land Title Association Preliminary Report for our property does 

not list an easement for the public to travel across our property (Exhibit G), nor has the 

public needed to travel across our property to access any public area (Exhibit A, B, C). 

 
1 “Nevertheless, one governing principle, justified by history and by current experience, has consistently been 
followed: except in certain carefully defined classes of cases, a search of private property without proper consent is 
"unreasonable" unless it has been authorized by a valid search warrant,” Camara v. Municipal Court of City and 
County of San Francisco, 387 US 523 - Supreme Court 1967. 

https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1550&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CONS&sectionNum=SEC.%207.&article=I
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CONS&sectionNum=SEC.%207.&article=I
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_publicworks/0-0-0-3604
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(13) Despite the absence of a public right-of-way on our property, DPW has 

fraudulently and unlawfully claimed that a public right-of-way exists 9 feet beyond the sidewalk 

into our property (Exhibit H), (a) negligently ignoring the 115-feet East-West property 

dimension described on the Assessor’s Block Map (Exhibit I) which extends from the back-yard 

fence to the property-edge along the sidewalk as measured and drawn-to-scale, 43.58' + 49.25' + 

22.45' = 115.28 feet, on fence-repair-permit application 2017-1011-0923 (Exhibit J); (b) 

negligently ignoring the fact that the California Land Title Association Preliminary Report for 

our property does not list an easement for a public right-of-way through our property (Exhibit 

G); and (c) negligently ignoring the fact that there is no current (or historic) use of our property 

as a public right-of-way (Exhibit A, B, C). 

(14) Claiming public right-of-way violations where no public right-of-way exists is an 

abuse of DPW discretion as this DPW claim (a) violates SF Admin. Code 80 and SF Public 

Works Code § 723 which require that a public right-of-way exist in order to claim a violation 

within a public right-of-way, (b) is outside of DPW jurisdiction as DPW is only given permitting 

jurisdiction within public right-of-ways, SF Public Works Code § 723, (c) constitutes fraud as 

defined by California Law because it is the assertion, as a fact, of that which is not true, (CA 

Civil Code §§§§§§§§ 1708, 1709, 1710, 1711, 1712, 1713, 1714, 1721) and (d) constitutes an 

unlawful mistake of fact and law for the purpose to deceive, a further violation of CA law, (CA 

Civil Code §§§§§§§§§§§§ 1565, 1567, 1568, 1569, 1570, 1572, 1574, 1575, 1576, 1577, 1578, 

1588).   

(15) DPW’s Fraud violates CA Law: CA Civil Code 1708 – 1721 ensures that every 

person is bound, without contract, to abstain from injuring the person or property of another, or 

infringing upon any of his or her rights, noting specifically that one who willfully deceives 

https://sfplanninggis.org/BlockBooks/AssessorBlock6932.pdf
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_admin/0-0-0-20318
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_publicworks/0-0-0-3604
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_publicworks/0-0-0-3604
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?division=3.&part=3.&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?division=3.&part=3.&lawCode=CIV
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?division=3.&chapter=3.&part=2.&lawCode=CIV&title=1.
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?division=3.&chapter=3.&part=2.&lawCode=CIV&title=1.
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?division=3.&chapter=3.&part=2.&lawCode=CIV&title=1.
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another with intent to induce him to alter his position to his injury or risk, is liable for any 

damage which he thereby suffers.   A deceit, within the meaning of the law, is either (a) the 

suggestion, as a fact, of that which is not true, by one who does not believe it to be true, or (b) 

the assertion, as a fact, of that which is not true, by one who has no reasonable ground for 

believing it to be true.  And all DPW agents are responsible, not only for the result of his or her 

willful acts, but also for an injury occasioned to any citizen by his or her want of ordinary care or 

skill in the management of his or her property or person. 

(16) DPW’s mistakes of fact and law violate CA Law: CA Civil Code 1565- 1588 

ensures that consent or agreements between citizens and government must be free and mutual, 

and such consent or agreement is not real or free when obtained through duress, menace, fraud, 

undue influence, or mistake.  Duress and menace include unlawful detention of the property of a 

citizen or fraudulently made unjust harassment or oppression of a citizen.    Fraud is always a 

question of fact and is (a) the suggestion, as a fact, of that which is not true, by one who does not 

believe it to be true, or (b) the positive assertion, in a manner not warranted by the information of 

the person making it, of that which is not true, though he believes it to be true, or (c) any other 

act fitted to deceive. Undue influence occurs when DPW, who holds a real or apparent authority 

over a citizen, uses their authority for the purpose of obtaining an unfair advantage over the 

citizen.  A mistake of fact is an unconscious ignorance or forgetfulness of a fact past or present, 

material to the agreement between citizens and DPW, or the DPW agent’s belief in the present 

existence of a thing material to the agreement, which does not exist, or in the past existence of 

such a thing, which has not existed.  And a mistake of law is a misapprehension of the law by all 

DPW agents, all supposing that they knew and understood it, and all making substantially the 

same mistake as to the law. 
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(17) The six additional DPW violation notices that unlawfully suggest public right-of-

way crime where no public right-of-way exists, additional mistakes of fact, mistakes of law, and 

fraud, occurred on December 10, 2021, January 13, 2022, February 3, 2022, April 5, 2022, May 

4, 2022, and December 1, 2023 (Exhibit H), and constitute DPW’s sixth, seventh, eighth, nineth, 

tenth and eleventh negligent mistakes of law and fact for which DPW is liable. 

(18) DPW’s abuse of discretion by fraudulently claiming a public right-of-way 

violation where no public right-of-way exists does not qualify for government immunity 

according to California Law; CA Gov. Code § 822.2 specifies that ‘a government employee 

acting in the scope of his employment is liable for an injury caused by his misrepresentation, 

whether or not such misrepresentation be negligent or intentional, when he is guilty of actual 

fraud, corruption, or actual malace,’ fulfilling the requirement for DPW liability.  And Gov. Code 

§ 820.8 emphasizes that “[n]othing in this section exonerates a public employee from liability for 

injury proximately caused by his own negligent or wrongful act or omission.” 

B. DPW’s Unlawful Disregard of the Jurisdictional Requirement that a Public Right-

of-Way Exist in Order to Claim Violations Within a Public Right-of-Way Constitutes 

Fraud Used to Conduct Unlawful Investigations, Convictions, and Sentencing for Non-

Existent Public Right-of-Way Crimes to Extort Money, Property, and Other 

Considerations from Innocent Citizens, which CA Law Defines as Extortion. 

(19) DPW used their fraudulent claim of a public right-of-way where no public right-

of-way exists (Exhibit A-J), to unlawfully convict our family of non-existent public right-of-

way crimes in order to extort money, property, and other considerations (Exhibit H), such as (a) 

obtaining a minor sidewalk encroachment permit, (b) paying the fee of $206.55 for Minor 

Sidewalk Encroachment Permit, (c) moving our legal fence 9 feet into our property, (d) 
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deconstructing our legal-4-foot fence to 3-feet in height, (e) moving our legal fence to allow 3 

feet clearance around the streetlight pole and box on Holloway Ave which is also a 

misinterpretation of SFPUC streetlight guidelines by DPW,2 (f)  acquiring and paying for a DPW 

General Excavation permit to remove our legal arbor, (g) removing our legal arbor, (h) acquiring 

and paying for a building permit with plans to remove the legal gas line, (i) acquiring and paying 

for another plumbing permit to remove the legal gas line, (j)  acquiring and paying for a DPW 

General Excavation permit to remove our legal gas line, and (k) removing our legal gas line for 

our legal fire table.   

(20) DPW’s wrongful use of force, fear, and threats with their accusations of non-

existent public right-of-way crimes where no public right-of-way exists to extort property and 

other consideration (anything of value) from this innocent family, is an illegal abuse of discretion 

defined by California law as extortion, CA Penal Code §§§§§§ 518, 519, 520, 521, 523, 524.  CA 

Penal Code defines extortion as the obtaining of property or other consideration (anything of 

value) from a citizen, with his or her consent induced by a wrongful use of force or fear, or under 

color of official right.  Fear constituting extortion occurs from DPW’s accusation of a crime, 

 
2 Regarding streetlight-pole safety, DPW compliance with SF Public Works Code§ 723 and SF Admin. Code Chapter 
80 must include an understanding and compliance with SFPUC Streetlight Guideline #20 (page 5 of revision 4):  “All 
streetlights need to be adequately protected. If the streetlight is not located on the sidewalk with a 6 in curb at 
least 24 in from the center of the streetlight pole to face of the curb, a variance needs to be requested and 
approved. The proposed protection needs to be equivalent to the standard. There must be at least a 3 ft working 
clearance around the streetlight pole and box.”   
 
This guideline describes the process to (1) create appropriate protections for streetlights (2) that are less than 24 
inches from the curb. 
 
SFPUC Streetlight Guideline #20 does not apply to our streetlight pole as our streetlight pole is more than 72 inches 
from the curb.  In addition to the protection of having more than 72 inches between the center of our streetlight 
pole and the curb, our streetlight pole has the additional protection of the 4-foot fence as well as proper working 
clearance as this streetlight pole is located safely within our public-utility easement which allows for proper access. 
 

https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?chapter=7.&part=1.&lawCode=PEN&title=13.
https://www.sfpuc.org/sites/default/files/documents/20230701Streetlight-Requirements.pdf
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which is a threat.   And those who extort are guilty of a misdemeanor punishable by 

imprisonment and/or fine.  And CA Gov Code §820.4 imputes DPW liability for false 

accusations and false convictions of public right-of-way crimes where no public right-of-way 

exists. 

(21) DPW’s acts of extortion on November 24, 2021, December 10, 2021, January 13, 

2022, February 3, 2022, April 5, 2022, May 4, 2022, June 13, 2022, and December 1, 2023 

(Exhibit H), to deprive this family of our fundamental civils rights of property, liberty, equal 

protection of the law, and due process are DPW’s twelfth, thirteenth, fourteenth and fifteenth 

negligent mistakes of law and fact for which DPW is liable. 

C. DPW’s Unlawful Disregard of the Jurisdictional Requirement that a Public Right-

of-Way Exist in Order to Claim Violations Within a Public Right-of-Way Constitutes 

Fraud Used to Unlawfully Convict and Sentence Citizens for Non-Existent Public Right-of-

Way Crimes to Extort Money, Property, and Other Considerations from Innocent Citizens 

to Deprive Citizens of their Fundamental Civil Rights of Privacy, Liberty, Property, Equal 

Protection of the Law, and Due Process, which CA Law Defines as Abuse of Power. 

(22) DPW conducted unlawful and unconstitutional searches of our property without 

probable cause of public right-of-way dangers and without consent to deprive us of our 

fundamental civil rights of privacy, equal protection of the law, and due process.  DPW then 

unlawfully convicted us of non-existent public right-of-way crime, depriving us of our 

fundamental civil rights of liberty, equal protection of the law, and due process.  DPW then 

unlawfully sentenced us to give up money, property, and other considerations that do not make 

any public right-of-way safer but only devalue, denigrate, and destroy our private property, 

depriving us of our fundamental civil rights of liberty, property, equal protection of the law, and 

https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=820.4.
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due process.  DPW’s unlawful deprivation of fundamental civil rights without a valid 

government interest in public safety are illegal abuses of discretion defined by California and 

Federal law as abuse of power, CA Civil Code § 52.1 and 42 U.S.C. § 1983.  First, 42 U.S.C. § 

1983 states that every person who, under color of any statute, ordinance, regulation, custom, or 

usage, of any State, subjects, or causes to be subjected, any citizen of the United States or other 

person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities 

secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit 

in equity, or other proper proceeding for redress.  And second, CA Civil Code § 52.1, Tom Bane 

Civil Rights Act, states that any DPW agent is liable when that “person or persons, whether or 

not acting under color of law, interferes by threat, intimidation, or coercion, or attempts to 

interfere by threat, intimidation, or coercion, with the exercise or enjoyment by any individual or 

individuals of rights secured by the Constitution or laws of the United States, or of the rights 

secured by the Constitution or laws of this state.” 

IV. PRAYER FOR RELIEF 

Therefore, this family respectfully requests that this Board: 

(23) Declare that DPW abused their discretion by (a) conducting an unconstitutional 

search of our private property outside of their jurisdiction as there is no public right-of-way on 

our property, which was also without the civil right, due process requirement of consent, to (b) 

unlawfully claim a public right-of-way that does not exist, to (c) unlawfully claim a public right-

of-way crime where no public right-of-way exists, to (d) unlawfully require (but then deny) a 

Minor Sidewalk Encroachment Permit outside of their jurisdiction as no encroachment onto any 

sidewalk nor any public right-of-way exists, to (e) unlawfully require deconstruction and 

excavation of legal and safe private property outside of their jurisdiction as no encroachment 
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onto any public right-of-way exists, to (f) unlawfully list misinterpretations of streetlight statutes 

to claim a non-existent streetlight violation which is also outside of their jurisdiction as the 

streetlight is not located in any public right-of-way, to ultimately and (g) unlawfully prevent the 

completion of our fence-repair permit 2017-1011-0923 which was also outside of DPW 

jurisdiction as our fence does not encroach onto any sidewalk nor is it located within any public 

right-of-way. 

(24) We pray that the Board of Appeals directs DPW to issue a new decision holding 

that (a) DPW erred in claiming a public right-of-way that does not exist to unlawfully suggest 

jurisdiction, that (b) DPW erred in mandating a Minor Sidewalk Encroachment Permit where no 

encroachment onto any public right-of-way exists which was also outside of their jurisdiction, 

that (c) DPW erred in mandating deconstruction and excavation of private property where no 

public right-of-way exists which was also outside of their jurisdiction, that (d) DPW erred in 

unlawfully listing misinterpretations of streetlight statutes as violations, and that (e) DPW erred 

in preventing finalization of fence-repair-permit 2017-1011-0923 outside of their jurisdiction as 

the subject fence is not located within any public right-of-way but rather is located within private 

property. 

(25) If any of the relief sought here is outside of the Board of Appeal’s jurisdiction, we 

humbly request that the Board of Appeals remand any relief request outside of your jurisdiction 

to be included in SF Superior Court Case No.: CGC-22-601288;  SF Superior Court Case No.: 

CGC-22-601288 includes all circumstances surrounding Enforcement Case 2017-012837ENF, 

under which this DPW unlawful investigation, unlawful mandate for a minor sidewalk 

encroachment permit, and unlawful prevention of finalization of fence-repair-permit 2017-1011-

0923 are included. 
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Exhibit A: repaired fence with the addition of sidewalk lighting 

 

Exhibit B: Zillow Pictures of the fence along the property edge prior to our 2012 

purchase of the property 

 

 

https://www.zillow.com/homes/201-ashton-avenue-san-francisco_rb/15187640_zpid/?mmlb=g,0
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Exhibit C: Google historic pictures of the fence along our property edge prior to 

our 2017 repair 
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Exhibit D: Citizen noise complaint 
“The resident at this address has been consistently doing construction and playing loud music 

from 10am-6pm/7pm most days of the week.  I would like to request the music volume be 

lowered or turned off.  I can hear it in my apartment all day.”   
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Exhibit E: Department of Building Inspection September 11, 2017, Violation Notice 
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Exhibit F: Page 1 of Fence-Repair Permit mandated by DBI  
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Exhibit G:  The California Land Title Association (CTLA) Preliminary Report 

containing the conditions under which the title company issued title insurance to 

our property. 
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Exhibit H:  
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Exhibit I: 115-feet East-West property dimension described on the Assessor’s 

Block Map 
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Exhibit J: 115-feet East-West property dimension extends from the back-yard 

fence to the property-edge along the sidewalk as measured and drawn-to-scale, 

43.58' + 49.25' + 22.45' = 115.28 feet, on fence-repair-permit application 2017-1011-

0923. 

 
 
 
 



 BRIEF(S) SUBMITTED BY RESPONDENT DEPARTMENT(S)  



 

 

Date 
 
President Jose Lopez 
Vice President Alex Lemberg 
Commissioner Rick Swig 
Commissioner John Trasviña 
Commissioner J.R. Eppler 
 
City and County of San Francisco 
Board of Appeals 
49 South Van Ness, Suite 1475 
San Francisco, CA 94103 

RE: Appeal No. 23-067 for Minor Sidewalk Encroachment Permit application 21MSE-00688 (201 
Ashton Ave.) 
 
Dear Members of the Board of Appeals: 
 
San Francisco Public Works submits this brief for the appeal of the denial of the above-referenced Minor 

Sidewalk Encroachment Permit application. 

 

Parcel and Right-of-Way: 

The property at 201 Ashton Ave. was originally created as Block 32 Lot 18 of the Ingleside Terraces 

Subdivision (Exhibit A of the appeal response, which shows sheet 3 of a Public Works street map). The 

parcel is approximately 115 feet by 50.5 feet and is located at the northwest corner of the intersection of 

Ashton Ave. and Holloway Ave.   

 

The same map established the Ashton Ave. and Holloway Ave. public rights-of-way.  The total width of 

Ashton Ave. is 70 feet, and the total width of Holloway Ave is 60 feet.  The width of the right-of-way 

includes the official sidewalks and the roadway.  Unlike most cities in California, the City and County of 

San Francisco owns most streets in fee simple title.  Public Works does not claim to have a right-of-way 



 
 

easement affecting 201 Ashton Ave. because the City and County of San Francisco owns the entirety of 

the 15 foot sidewalk area that is the subject of this appeal. 

 

Figure 1(a) below shows the property in question along with right-of-way information (Exhibit B to the 

appeal response).  The property is the green hatched area.  The official sidewalks are bounded by the red 

lines and the green property lines.  A larger image can be seen in Exhibit B.   

 
Figure 1(a). Property and right-of-way information.  See Exhibit B for a larger image. 
 
 
Figure 1(b) below is a zoomed-in image of Exhibit A.  Public Works has added informational text in red.  

The approximate locations of the sidewalks are shown in blue.  The solid black property lines in Figure 

1(b) are equivalent to the green lines in Figure 1(a).  The map shows a survey monument line along 

Ashton Ave. The distance to the west (left) of the monument line is 64’.  The distance to the east (right) 

of the monument line is 6’.  Combined the right-of-way width for Ashton Avenue is 70’ (this includes 15 

foot sidewalks on the east and west sides of the street and a 40 foot wide roadway).  Based on the official 

right-of-way width as described above and the physical design of the street, the 15 foot sidewalk fronting 

the property is wholly included within the Ashton Avenue 70’ right-of-way.  Note that this drawing also 



 
 

shows in a dashed line the location of a structure in 1912 and the 15 foot distance from that line to the 

property boundary; however, this should not be confused with the official 15 foot sidewalk (approximate 

location shown in blue) that begins at the western edge of the property line and comprises a part of the 70 

foot Ashton Avenue right-of-way.     

 
Figure 1(b). Snip of sheet 3 of Exhibit A. 

 

Official Sidewalk: 

The official sidewalk width for this portion of Ashton Ave. is 15 feet and was established by Ordinance 

1098 on March 9, 1910.  The sidewalk width along Holloway Ave. is 15 feet and was established in 1903. 

 



 
 

The San Francisco Public Works Code defines a sidewalk as the area between the fronting property line 

and the back of the nearest curb.  It is important to note as discussed above that the official sidewalk is 

fully within the public right-of-way.  In addition, the official sidewalk width may or may not be paved 

with concrete.  As can be seen in Figure 1(a), only a portion of the official 15 foot sidewalk on both 

Ashton and Holloway Avenues is paved and the remainder has been occupied with various improvements 

associated with the fronting properties.  For illustrative purposes, contrast this to the east side of Ashton 

Avenue where most if not all of the 15 foot area is paved and open fully to pedestrian use.  

  

Permit Application Findings: 

On December 14, 2021, a Minor Sidewalk Encroachment application was submitted to Public Works to 

legalize a non-permitted fence that was constructed in the right-of-way. 

 

During Public Work’s review it was determined that various elements, including the fence, a 10’x10’ 

pergola, a gas fire table, and landscaping were placed beyond the property’s boundaries of 115’ x 50.5’.  

Along Holloway Ave. the encroaching fence prevents access to a PUC streetlight.  See Exhibit C 

 

Issues with fence: 

Public Works is responsible for ensuring that the dedicated public right-of-way is accessible and usable 

by all members of the public.  Fencing off the public right-of-way for personal or private gain is not 

permissible.  It is Public Works policy to require fences in the right-of-way to be no higher than three 

feet.  This aligns with Planning’s requirements for front yard fences and is considered part of the 

landscaping.  Furthermore, a fence three feet in height allows for increased visibility, especially during 

interactions between pedestrians and vehicles at intersections. 

 

Using this property as an example, in Figure 2 below you can see a non-standard curb ramp used to cross 

Ashton Ave.  As can be seen in Figure 3, a vehicle traveling eastbound on Holloway Ave. intending to 



 
 

make a left hand turn onto Ashton Ave. would not be able to easily see a child or person in wheelchair 

that has started to cross Ashton Ave.   

 
Figure 2. Non-standard curb ramp. 
 

Figure 3. View from Holloway Ave towards curb ramp and crosswalk on Ashton Ave.  
 
Issues with private items: 

As mentioned earlier the use of the public right-of-way for personal or private gain is not permissible.  

Encroachment permits are non-exclusive, meaning that the permittee does have exclusive rights to the 

area covered by the permit.  In addition to privatizing the right-of-way, the gas fire table presents safety 

and liability concerns for Public Works.  Public Works does not allow private gas lines in the right-of-

way.  The pergola and gas fire table need to be removed from the right-of-way. 



 
 

 

Issue with PUC streetlight: 

As can be seen in Exhibit C the fence along Holloway Ave. blocks of access to a PUC streetlight.  PUC 

requires three feet clearance both to protect and to perform maintenance on their facility.   

 

Path of travel concerns: 

Holloway Ave. is lined with street trees, see Figure 4.  To comply with ADA requirements, it needs to be 

confirmed that there is at least three feet of clearance between the tree well and the fence.  Three feet is 

required to allow a person in a wheelchair to safely maneuver through a pinch point along the path of 

travel.  

 

  
Figure 4. Trees along Holloway Ave.  
 
 
Key dates for application processing: 
 

• December 14, 2021 – Minor Sidewalk Encroachment Permit application accepted by Public 

Works. 

• January 13, 2022 – Public Works notified applicant that the plans were not acceptable as 

submitted and would have to be revised as follows for the permit to be approved: 



 
 

o The fence height has to be reduced to 3 feet.  

o Three feet clearance around the streetlight pole and box on Holloway Ave., as required by 

SFPUC. 

o Three feet path of travel required between the trees and fence on Holloway Ave (provide 

photos with tape measure clearly showing the path of travel width)  

o The removal of the 10 ft X 10 ft cedar pergola and the fire table.  

o Show all features in the right-of-way such as streetlight and box, trees, location of pavers, 

location of landscaping, and the altered location of the fence. 

• June 2, 2022 – Public Works notified applicant that application would be placed into in-active 

status if updated plans were not provided by July 1, 2022. 

• December 1, 2023 – Public Works notified applicant that the permit had been denied. Per Public 

Works policy a permit may be denied after 6 months of inactivity.  

 

Request of Board of Appeals: 

Public Works requests that the Board of Appeals uphold the Departments decision to deny this permit 

application and require removal of unpermitted items constructed in the public right-of-way in accordance 

with the permit revision comments that Public Works requested. 

 

  



 
 

Exhibit A 

Subdivision Map of Ingleside Terrace 
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Exhibit B 

Aerial View of Encroachment Areas 
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Exhibit C 

Street View Images of Encroachments 
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Exhibit C 
Encroachment Areas 

 

 

 

 



Exhibit C 
Encroachment Areas 

 

 

Portions of the pergola, gas fire table, landscaping, special pavers, and fence encroaching onto Ashton Ave. 



Exhibit C 
Encroachment Areas 

 

 

Access to PUC streetlight is prevented by the fence along Holloway Ave.  Fence encroaches approximately nine feet into the right-of-way. 



                  PUBLIC COMMENT 



 
This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

From: Gina Deignan
To: BoardofAppeals (PAB)
Subject: Appeal No 23 - 067 - Public Comment
Date: Saturday, January 27, 2024 5:40:43 PM
Attachments: Public Comment-10 letters & 57 signatures of support for fence repair (1).pdf

 

To whom it may concern at the SF Board of Appeals, 

Please accept this Public Comment in strong support of the Appeal No 23-067 (information
below) which includes a letter I'd written to express our support of the family and their
beautiful, neighborhood enhancing property. 

Appeal No.: 23-067
Appeal Title: Emberton vs. SFPW-BSM
Subject Property: 201 Ashton Avenue
Determination Type: Denial of a Minor Sidewalk Encroachment Permit
Permit No.: 21MSE-00688

Kind regards, 
Gina Deignan 

mailto:gpazdan@gmail.com
mailto:boardofappeals@sfgov.org









































































































 
This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

From: Temple Cooley
To: BoardofAppeals (PAB)
Subject: Public Comment letters- appeal No. 233-067
Date: Sunday, January 28, 2024 1:08:03 PM
Attachments: Public Comment-25 letters of support for arbor.PDF

 

Dear Board of Appeals,

I have attached 25 public comment letters, which include my own, supporting the arbor at 201
Ashton Ave, for their upcoming hearing in February.

Appeal No.: 23-067
Appeal Title: Emberton vs. SFPW-BSM
Subject Property: 201 Ashton Avenue
Determination Type: Denial of a Minor Sidewalk Encroachment Permit
Permit No.: 21MSE-00688

Thank you for your consideration,

Temple Cooley, SF resident

mailto:templecooley@gmail.com
mailto:boardofappeals@sfgov.org
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