BOARD OF APPEALS, CITY & COUNTY OF SAN FRANCISCO

Appeal of Appeal No. 25-009
SAN FRANCISCO EAGLE BAR, LLC,

Appellant(s)

VS.

~— — — — — ~—

DEPARTMENT OF PUBLIC HEALTH,

Respondent

NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN THAT on February 19, 2025, the above named appellant(s) filed an appeal with the Board
of Appeals of the City and County of San Francisco from the decision or order of the above named department(s),
commission, or officer.

The substance or effect of the decision or order appealed from is the DENIAL on February 4, 2025, of a Retail Tobacco
Sales Permit (application for a Retail Tobacco Sales Permit has been DENIED for the following reasons: (1) No new
permit shall be issued in any supervisoral district that has 45 or more Establishments with Tobacco Sales Permits,
the business location is in Supervisoral District 6 which currently has 77 valid Retail Tobacco Sales Permits, (2) No new
permit shall be issued if the applicant will be located within 500 feet of an existing Establishment; the business location
is located within 500 feet of one other Establishment that has a Retail Tobacco Sales Permit, (3) No new permit shall be
issued to any applicant whose main purpose is offering food or alcoholic beverages for sale or consumption on the
premises, the business location is permitted as a Bar & Tavern) at 398 12th Street.

APPLICATION NO. EDH ID 110521
FOR HEARING ON April 9, 2025

Address of Appellant(s): Address of Other Parties:

San Francisco Eagle Bar, LLC, Appellant(s) N/A
c/o Thomas Smurro, Attorney for Appellant(s)
301 Calle Empalme

San Clemente, CA 92672




City and County of San Francisco Board of Appeals

Daniel Lurie Julie Lamarre
Mayor Executive Director

February 19, 2025

Adam Radtke

Department of Public Health

San Francisco City Attorney's Office
1390 Market Street, 7th Floor

San Francisco, CA 94102
adam.radtke@sfcityatty.org

Appeal No.: 25-009
Appeal Title: San Francisco Eagle Bar, LLC vs. DPH
Subject Property: 398 12th Street
Permit Type: Retail Tobacco Sales Permit
Determination No.: EDH ID 110521

Dear Adam Radtke:

This is to notify you that an appeal has been filed with this office protesting the DENIAL of the above-
referenced Retail Tobacco Sales Permit

We are enclosing a copy of the Preliminary Statement of Appeal for your information.
The hearing regarding this matter has been scheduled for April 9, 2025, at 5:00 p.m., and will be
held in Room 416 of San Francisco City Hall, 1 Dr. Carlton B. Goodlett Place. The parties

may also attend remotely via the Zoom video platform.

If you have any further questions, you may email this office at boardofappeals@sfgov.org or call (628)
652-1150.

Sincerely,

BOARD STAFF

CC:

San Francisco Eagle Bar, LLC, Appellant(s)
c/o Thomas Smurro, Attorney for Appellant(s)
301 Calle Empalme

San Clemente, CA 92672
tsmurro@yahoo.com

49 South Van Ness Avenue, Suite 1475 « San Francisco, CA 94103
Phone: 628-652-1150 « Email: boardofappeals@sfgov.org
www.sfgov.org/boa
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Date Filed: February 18, 2025

CITY & COUNTY OF SAN FRANCISCO
BOARD OF APPEALS

PRELIMINARY STATEMENT FOR APPEAL NO. 25-009

|/ We, San Francisco Eagle Bar, LLC, hereby appeal the following departmental action: Denial of
a Retail Tobacco Sales Permit (No. EDH ID 110521) by the Department of Public Health which was
issued or became effective on: February 4, 2025, for the property located at: 398 12th Street.

BRIEFING SCHEDULE:

Appellant's Brief is due on or before: 4:30 p.m. on March 20, 2025, (no later than three Thursdays prior to the hearing
date). The brief may be up to 12 pages in length with unlimited exhibits. It shall be double-spaced with a minimum 12-point font.
An electronic copy shall be emailed to: boardofappeals@sfgov.org, julie.lamarre@sfgov.org, corey.teague@sfgov.org,
Natalia.fossi@sfgov.org, and adam.radtke@sfcityatty.org

Respondent's and Other Parties' Briefs are due on or before: 4:30 p.m. on April 3, 2025, (no later than one Thursday prior to
hearing date). The brief may be up to 12 pages in length with unlimited exhibits. It shall be doubled-spaced with a minimum
12-point font. An electronic copy shall be emailed to: boardofappeals@sfgov.org, julie.lamarre@sfgov.org,
corey.teague@sfgov.org, Natalia.fossi@sfgov.org, and tsmurro@yahoo.com

Hard copies of the briefs do NOT need to be submitted to the Board Office or to the other parties.

Hearing Date: Wednesday, April 9, 2025, 5:00 p.m., Room 416 San Francisco City Hall, 1 Dr. Carlton B. Goodlett Place.
The parties may also attend remotely via Zoom. Information for access to the hearing will be provided before the hearing date.

All parties to this appeal must adhere to the briefing schedule above, however if the hearing date is changed, the briefing
schedule MAY also be changed. Written notice will be provided of any changes to the briefing schedule.

In order to have their documents sent to the Board members prior to hearing, members of the public should email all
documents of support/opposition no later than one Thursday prior to hearing date by 4:30 p.m. to boardofappeals@sfgov.org.
Please note that names and contact information included in submittals from members of the public will become part of the public
record. Submittals from members of the public may be made anonymously.

Please note that in addition to the parties' briefs, any materials that the Board receives relevant to this appeal, including letters
of support/opposition from members of the public, are distributed to Board members prior to hearing. All such materials are
available for inspection on the Board’s website at www.sfgov.org/boa. You may also request a hard copy of the hearing materials
that are provided to Board members at a cost of 10 cents per page, per S.F. Admin. Code Ch. 67.28.

The reasons for this appeal are as follows:

See attachment to the preliminary Statement of Appeal.
Appellant or Agent:
Signature: Via Email

Print Name: Thomas Smurro, attorney for appellant
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Thomas E. Smurro, Esq 301 Calle Empalme

ATTORNEY AT LAW San Clemente, CA 92672
1 Telephone: 949.874.3555

February 17, 2025

San Francisco Board of Appeals
49 South Van Ness Ave., Suite 1475
San Francisco. CA 94103

Via email only to: boardofappeals@sfgov.org
Re: San Francisco Eagle Bar
San Francisco Board of Appeals:

NOTICE IS HEREBY GIVEN: that the San Francisco Eagle Bar (hereinafter “Bar™) is
appealing the “Notification of Tobacco Permit Denial,” (hereinafter “Notification™),
dated I'ebruary 4, 2025, a copy of which is attached hereto.

The Notification bases its denial as if Bar’s application, dated June 25, 2021,was one for
an applicant under the “New Permit under Density Rules.” This is not the case.

Bar is a [egacy Business, officially so designated by the City of San Francisco. This
designation requires an establishment to be in business for at least 35 years. Bar has been
at the same location, 398 12" St. in San Francisco, since in or about 1981.

It is believed that Bar has been selling tobacco products at that location since its
inception; that it has obtained the necessary licenses from the State of California and the
necessary permits from the City of San Francisco since such licenses and permits were
required. '

Bar, like all bars in San Francisco, was required to close down on or about March 13,
2020 due to Covid, by orders of the Governor and the Mayor of San Francisco. Bar
complied with those orders. Bars were allowed to reopen by orders of the Governor and
Mayor in June 2021. The application of Bar at issue, dated June 25, 2021, was therefore
submitted as soon as it was permitted to reopen.

Bar’s application should have been processed as an “Amendment/Update Records (Use
original permit date).”

Efforts to communicate this error has been unsuccessful as the office of the Director of

Public Health has refused to communicate with Bar’s counsé€l. 5
February 17, 2025 L (="

Attorfiey for San Francisco Eagle Bar




San Francisco Department of Public Health
Naveena Bobba, MD
Acting Director of Health

City and County of San Francisco
Daniel Lurie, Mayor

Notification of Tobacco Permit Denial

EFFECTIVE DATE: February 4, 2025
FACILITY NAME (DBA):  San Francisco Eagle Bar, LLC FACILITY ADDRESS & ZIP: 398 12 St. San Francisco CA
94103
LEGAL OWNER NAME: J A Montiel Urbina RESPONSIBLE PERSON J A Montiel Urbina
NAME:
Mailing Address, City, State, Zip: 398 12TH ST SAN FRANCISCO CA 94103
EHD ID#: 110521 Supervisorial District: 6 Number of Tobacco Permits: 77

Dear Jesus Alejandro Montiel Urbina :

You submitted an application for a Retail Tobacco Sales Permit on June 25, 2021. You are hereby notified that
your application for San Francisco Department of Public Health (SFDPH) Retail Tobacco Sales Permit at 398
12 St. (“Business Location”) has been denied, in accordance with Article 19H of the San Francisco Health
Code (SFHC) and San Francisco Department of Public Health Director’s Rules and Regulations for Retail
Tobacco Sales, on the following basis:

Reasons for Denial of Retail Tobacco Sales Permit:

1. According to the SFHC 19H.4(f) and 19H.5(a), no new permit shall be issued in any
supervisorial district that has 45 or more Establishments with Tobacco Sales Permits.
The Business Location is in Supervisorial District 6 which currently has 77 valid Retail
Tobacco Sales Permits.

2. According to SFHC 19H.4(f), no new permit shall be issued if the Applicant will be located
within 500 feet of the nearest point of the property line of an existing Establishment as
measured by a straight line from the nearest point of the property line on which the
Applicant's Establishment will be located to the nearest point of the property line of the
existing Establishment. (Please see the attached map)

The Business Location is located within 500 feet of 1 other Establishments that have a valid
Retail Tobacco Sales Permit.

3. According to SFHC 19H.4(f)(6), no new permit shall be issued to any Applicant whose main
purpose is offering food or alcoholic beverages for sale or consumption on the premises,
including Bars and Restaurants.

The Business location is permitted as a Bar & Tavern.

The mission of the San Francisco Department of Public Health is to protect and promote the health of all San Franciscans.
We shall ~ Assess and research the health of the community ~ Develop and enforce health policy ~ Prevent disease and injury ~
~ Educate the public and train health care providers ~ Provide quality, comprehensive, culturally-proficient health services ~ Ensure equal access to all

naveena.bobba@sfdph.org ¢ (415) 554-2526 ¢ 101 Grove Street, Room 308, San Francisco, CA 94102




In addition, we have reviewed all seven exceptions under SFHC Article 19H.6 listed below, where
SFDPH has determined that the applicant does not qualify for any exception. If you believe that you
do qualify for one of the below exceptions, you are able to submit a new tobacco application with
the $100 nonrefundable processing fee.

SECTION 2. EXCEPTIONS FOR CERTAIN NEW PERMITS

1. A Retail Food Store Establishment or Tobacco Shop Permittee since January 18, 2010, may
submit an affidavit to the Director attesting to: (a) their ownership of the Establishment; (b)
under the same Tobacco Sale Permit; (c) for at least five (5) consecutive years immediately
before the submission of the affidavit; and (d) Direct Negotiations. Upon submission of the
Permittee’s affidavit, a New Buyer may apply for a Tobacco Sales Permit for the Permittee’s
Retail Food Store Establishment or Tobacco Shop.
The Permittee (i.e. John Gardiner and Joseph Banks) at the Business Location was issued
their Retail Tobacco Permit on June 30, 2004, but did not own and operate continuously
from January 18, 2010, to January 18, 2015 and are therefore not considered Tavern
Permitee.

2. Seismic Retrofitting Relocation. A Retail Food Store Establishment or Tobacco Shop
Permittee as of January 18, 2015, which must relocate from their Establishment due to
seismic retrofitting under Chapter 34B of the Building Code may apply for a Tobacco Sales
Permit for their Establishment. The Permittee’s application is subject to further review
including confirmation of seismic retrofitting by the Department of Building Inspection.

The Permittee at the Business Location is not relocating due to seismic retrofitting under
Chapter 34B.

3. Subsequent Buyer of a Retail Food Store or Tobacco Shop. A Retail Food Store
Establishment or Tobacco Shop New Buyer may submit an affidavit to the Director attesting
to: (a) their ownership of the Establishment; (b) under the same Tobacco Sales Permit; and
(c) for at least ten (10) years. Upon submission of the New Buyer’s affidavit, a Subsequent
Buyer may apply for a Tobacco Sales Permit for the New Buyer’s Retail Food Store
Establishment or Tobacco Shop. A Subsequent Buyer applying for a new Tobacco Sales
Permit must acquire a 100% ownership interest in the Establishment.

The Permittee at the Business Location is not the Original Owner as of January 18, 2015,
and therefore cannot be defined as a New Buyer.

4. New Buyer of a Tavern. A Tavern Permittee since January 18, 2010, that seeks to
demonstrate previous compliance with Section 1009.23(d) of Article 19F of SFHC (prohibition
against smoking in enclosed areas), shall submit a copy of their previously approved SFDPH
application which establishes that an area within the Tavern is a historically compliant
semi-enclosed smoking room. Additionally, the Tavern Permittee may submit an affidavit to
the Director attesting to: (a) their ownership of the Establishment; (b) under the same
Tobacco Sale Permit; (c) for at least five (5) consecutive years immediately before the
submission of the affidavit; and (d) Direct Negotiations. Upon submission of the Tavern
Permittee’s affidavit, a New Buyer may apply for a Tobacco Sales Permit for the Permittee’s
Tavern.

The Permittee (i.e. John Gardiner and Joseph Banks) at the Business Location was issued
their Retail Tobacco Permit on June 30, 2004, but did not own and operate continuously

Naveena Bobba, MD, Acting Director of Health San Francisco Department of Public Health Page 2 of 4



from June 25, 2016, to June 25, 2021, and are therefore not considered Tavern Permitee.

5. Subsequent Buyer of a Tavern. A New Buyer of a Tavern may submit an affidavit to the
Director attesting to: (a) their continuous ownership of the Establishment; (b) under the
same Tobacco Sales Permit; and (c) for at least ten (10) years. Upon submission of a New
Buyer’s affidavit, a Subsequent Buyer may apply for a Tobacco Sales Permit for the New
Buyer’s Tavern. A Subsequent Buyer applying for a new Tobacco Sales Permit must acquire
100% ownership of the Establishment.

There is no New Buyer of a Tavern permitted at this location, therefore there can be no
subsequent buyer of a tavern.

6. Death or Divorce. A spouse or domestic partner may acquire the ownership from the
Permittee of an Establishment through the death or divorce. The spouse or domestic partner
applying for a new Tobacco Sales Permit must have a 100% ownership interest in the
Establishment.

The applicant, Jesus Alejandro Montiel Urbina, is not the spouse or domestic partner of the
Permittee.

7. Child of Permittee. A child of a Retail Food Store Establishment or Tobacco Shop Permittee
may apply for a Tobacco Sales Permit for their parent’s Establishment if their parent holds a
Tobacco Sales Permit as of January 2015.

The applicant, Jesus Alejandro Montiel Urbina, is not the child of the Permittee.

Appeal Process. You have the right to appeal this decision to deny your application for a tobacco retailer
permit. (Pursuant to Section 19H.24 and Article 1 of the San Francisco Business and Tax Regulations
Code). Appeals may be filed with the San Francisco Board of Appeals within 15 calendar days of the date
of this notice. Appeals may be filed in-person (by appointment only), by phone ((628) 652-1150) or email
(boardofappeals@sfgov.org). The Board’s Office is located at 49 South Van Ness Avenue, Suite 1475.
More information can be found on the Board’s website at: https://sf.gov/file-appeal-permit-or-decision.

The failure to file an appeal will waive your right to a hearing and shall deem SFDPH decision to deny
your tobacco permit as final.

Cease and Desist All Tobacco Products Sales. Immediately discontinue the sales of tobacco products,
including but not limited to, cigarettes, cigars, cigarillos, tobacco shisha, electronic smoking devices and
juices, smokeless tobacco, and nicotine-containing containing products. No person may engage in or allow
tobacco sales in any establishment without a valid SFDPH tobacco sales permit. (Pursuant to SFHC §§ 19H.3,
19N.3, and 19N.5(a)).

Naveena Bobba, MD, Acting Director of Health San Francisco Department of Public Health Page 3 of 4



Imposition of Administrative Fines and Penalties. Selling tobacco products without a valid permit may result
in an administrative penalty of up to five hundred dollars ($500.00) per day for each day that tobacco
product sales occur without a valid permit. (Pursuant to SFHC §§ 19H.17(a), 19H.20, 19N.3(b)).

Sincerely,

o
Patrick Fosdahl, MS, REHS

Director of Environmental

Health

Environmental Health Branch
SFDPH — Population Health Division

Cc: Jennifer Callewaert

-~

Naveena Bobba, MD, Acting Director of Health San Francisco Department of Public Health Page 4 of 4
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Thomas E. Smurro SBN: 79686
301 Calle Empalme
San Clemente, CA 92672

949 874-3555

Attorneys for San Francisco Eagle Bar LLC

APPEAL FROM THE DECISION OF

THE SAN FRANCISCO DEPARTMENT OF PUBLIC HEALTH

SAN FRANCISCO EAGLE BAR LLC,

Appellant

VS.
SAN FRANCISCO DEPARTMENT OF

PUBLIC HEALTH,

Respondent

EHD ID# 110521

APPELLANT’S BRIEF

Date: 4/9/2025
Time: 5:00 p.m.
Place: Room 416

San Francisco City Hall

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC

-1-
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l. INTRODUCTION

On June 25, 2021 the San Francisco Eagle Bar (hereinafter “BAR”) applied to the San
Francisco Department of Public Health to reactivate its Retail Tobacco Sales Permit. This was
immediately after California and the City of San Francisco allowed bars to reopen after the
Covid pandemic closed them in early 2020. Its application was denied in a letter dated February
4, 2025.

The grounds for denial stated in that letter do not apply to the facts of BAR’s situation.
This application was processed, inexplicably over the course of almost four years, in error, as if
BAR was a new business or a new applicant rather than an established business wanting to
reactivate its permit after state law and city ordinance allowed it to reopen.

Both the doctrine of laches and the department’s use of the wrong standard for processing
BAR’s application demand reversal.

In addition, after appellant was served with this February 4, 2025 denial, multiple
attempts by BAR’s counsel, to contact the Department of Health to advise of its obvious error
and to discuss the facts behind this application, were frustrated when multiple phone calls, email
and correspondence received no response before the deadline to file the instant appeal.

BAR timely filed its appeal on February 17, 2025.

1. BACKGROUND
BAR has been located at 398 12™ St in San Francisco since 1981. It has gone under
various names such as the Eagle, the SF Eagle, the San Francisco Eagle Bar, The Eagle Tavern,

etc. but has always been at that specific location, serving the local community, out-of-towners

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC
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and international patrons. It has served alcohol and sold tobacco products for decades.
(Declaration of Jesus Alejandro Montiel { 3)

The property on which BAR is located has been owned continuously by the Nikitopoulos
family. Leases with the Nikitopoulos family requires the premises to be used as a “high standard
bar.” (Declaration of Jesus Alejandro Montiel { 3)

In 2023 the City of San Francisco bestowed the highly esteemed designation of “Legacy
Business” on BAR for its value and significance to the community over several decades. Legacy
status is only bestowed on businesses that have served San Francisco for a minimum of 35 years.
BAR is the opposite of a new business. (Declaration of Jesus Alejandro Montiel | 15)

BAR has served as a gathering place for the Bay Area community, as well as for out-of-
state and foreign visitors for decades and continues to do so. BAR has sponsored never-ending
fund raisers for various non-profit organizations and groups as its contribution and commitment
to the City of San Francisco and its residents. (Declaration of Jesus Alejandro Montiel { 16, 18
As a courtesy to its customers BAR sells tobacco products. For many years several cigar clubs
have made BAR their home base. (Declaration of Jesus Alejandro Montiel § 17)

BAR made history in 2022 when Eagle Plaza, adjacent to BAR, became the world’s first
plaza dedicated exclusively to the leather community. Its creation had the support of the entire
Board of Supervisors and was dedicated by then-Mayor London Breed with a big thank you to
BAR for its part in the realization and installation of this iconic plaza. (Declaration of Jesus
Alejandro Montiel | 14)

BAR is a vital asset to San Francisco and part of its on-going history.

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC
-3-
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I11. OPERATION OF BAR SINCE MARCH 2012

It would be helpful for purposes of this appeal to review the relevant history of BAR
since 2012.

Mike Leon and Jesus Alejandro (“Alex’’) Montiel became operators of BAR in August
2012. The bar remained closed from then until March 2013 due to an extensive remodel of
BAR. BAR reopened to patrons in March 2013. (Declaration of Jesus Alejandro Montiel { 2)

Mr. Leon was responsible, and did apply, for the necessary permits and licenses for
BAR’s operation. These included the California License and the San Francisco permit, allowing
the retail sale of tobacco products at BAR. In addition, Mr. Leon obtained a San Francisco
business license, checking the box that indicated that BAR would be a retail seller of tobacco
products. All applicable fees and taxes for selling these items were routinely paid. (Declaration
of Jesus Alejandro Montiel 1 4, 9-10)

In March 2020 California and San Franciso prohibited bars from conducting business due
to the Covic pandemic. BAR complied with that prohibition. During the Covid shut down BAR
did not sell alcoholic or tobacco products. (Declaration of Jesus Alejandro Montiel | 6)

In June 2021 California and San Francisco lifted the ban on bars. BAR decided to reopen
for business. In that same month, specifically on June 25, 2021, BAR submitted its application
for the San Francisco permit to sell tobacco products (the application that is the subject matter of
the instant appeal) as BAR wished to reopen for business as it was now legally able to do so.
(Declaration of Jesus Alejandro Montiel | 7-8)

However, the June 25, 2021 application was submitted by Mr. Montiel, not by Mr. Leon.
Mr. Leon had recently passed away and this responsibility now fell to Mr. Montiel. (Declaration
of Jesus Alejandro Montiel § 7)

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC
-4 -
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BAR does not have a copy of the June 25, 2021 application. This item is one of the
documents BAR’s attorney wished to obtain from the department before this appeal was filed.
(Declaration of Thomas E. Smurro § 9) It is presumed that Mr. Montiel may have inadvertently
checked the wrong box, or perhaps used the wrong application, to make it appear BAR was
applying as a new business rather than asking that BAR’s pre-existing permit be reinstated now

that bars were allowed to reopen and conduct business.

IV. THE DENIAL OF THE JUNE 25, 2021 APPLICATION IS BARRED BY LACHES

The application in question was submitted on June 25, 2021. It was denied on February
4, 2025.

Laches occurs when a significant passage of time occurs that prevents the establishment
of relevant facts to the detriment of a party. In a legal setting this occurs when the time interval
is so significant that a party is prejudiced because relevant evidence can no longer be found or is
no longer available, or important witnesses can no longer be found or otherwise are unavailable
or when similar circumstances are present.

Under California law, laches is a complete defense to a cause of action.

It is indisputable that:

The time interval between when BAR’s application was submitted in 2021 and its denial
in 2025 is way beyond an extraordinary amount of time. This was another issue that BAR’s
counsel wished to discuss with Mr. Fosdahl before this appeal was filed. (Declaration of

Thomas E. Smurro 1 9)

APPELLATE BRIEF OF SAN FRANCISCO EAGLEBAR LLC
-5-
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And the time period immediately before the June 2021 application was submitted was
the exact two-year time interval when the Covid shutdown of bars made the sale of alcohol or
tobacco impossible and, thus, making having a tobacco permit moot. .

BAR’s application to obtain a San Francisco tobacco permit in June 2021 when bars werg
allowed to reopen was therefore both prompt and reasonable.

BAR does not have records going back to 2013 to show copies of the licenses and
permits that Mr. Leon obtained for BAR. (Declaration of Jesus Alejandro Montiel § 4) Asking
an applicant to produce records that go back so many years is not reasonable.

Obtaining a declaration from Mr. Leon regarding his activity in applying for, and
obtaining, such permits and licenses is not possible since he passed away years ago.

These facts constitute a classic case of laches. The Department of Public Health waited
almost 4 years to rule on an application when evidence and declarations from a witness
supporting the BAR’s position are no longer available.

Appellant cannot conceive of any legitimate reason why the department took so long to
rule on the BAR’s application. And as a result of this tardiness Bar has been required to retain
counsel, and pay for this expense, to appeal this frivolous, time-barred denial.

Under all these circumstances, the denial of BAR’s application to reinstate its tobacco

permit should be reversed due to laches alone.

V. THE DEPARTMENT OF PUBLIC HEALTH ALSO APPLIED THE WRONG
STANDARD IN DENYING BAR’S APPLICATION

The February 4, 2025 denial letter is based exclusively on the premise that BAR was
applying for a permit as a new business or as a new applicant. This is not the case.

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC
-6-
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BAR is a San Francisco designated Legacy Business, in operation for more than 35 years
at the same location. It has served alcoholic products and sold tobacco products at that location
during this time period, after obtaining any necessary permits and licenses to do so. (Declaration
of Jesus Alejandro Montiel 1 3,5,10,15) By bestowing the Legacy Business designation on
BAR, the City of San Francisco obviously recognizes the San Francisco Eagle Bar as one
business.

The application of Mr. Montiel in June 2021 was intended to be no more than a request to
reactivate the tobacco permit that had not been necessary during the Covid shut down of bars.
And he did this promptly in June 2021 when bars were finally permitted to reopen.

Therefore, none of the grounds in the denial letter are either valid or relevant to an
established business with a history of the requisite permits and licenses. The San Francisco Eagle
Bar was not a new business or a new owner seeking a permit for the first time.

The denial by the department should be reversed on this ground alone as well.

VI. THE DEPARTMENT REFUSED TO DISCUSS ITS DENIAL, OR OTHERWISE
COOPERATE, WITH COUNSEL BEFORE THE DEADLINE TO FILE AN APPEAL

BAR retained Thomas E. Smurro (hereinafter “ATTORNEY”) to represent Bar in the
instant appeal.

On February 10, 2025, right after being retained, ATTORNEY called Patrick Fosdahl,
the Director of Environmental Health and the author of the February 4, 2025 denial letter, to
discuss the extraordinary delay in ruling on the application, the error of treating BAR as a new
business, to have other questions answered and to obtain records, if necessary, to support BAR’s
position if an appeal was still going forward. (Declaration of Thomas E. Smurro {{ 9-10)

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC
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When Mr. Fosdahl did not answer when called at the phone number listed in his letter
ATTORNEY left a voicemail for Mr. Fosdahl to return his call. (Declaration of Thomas E.
Smurro 1 8)

When ATTORNEY received no response from Mr. Fosdahl, he sent correspondence,
dated February 14, 2025, both by email and US mail, asking him to contact ATTORNEY before
the appellate deadline. Exhibit C is a copy of that letter. (Declaration of Thomas E. Smurro
1 11) This letter still did not generate a response from Mr. Fosdahl. (Declaration of Thomas E.
Smurro 1 12)

It is unclear why Mr. Fosdahl never responded particularly after learning in
ATTORNEY s letter that BAR’s application was not for a new business or for a new applicant
but to reactivate a pre-existing permit after the Covid shut down was reversed.

Before the appellate deadline occurred, ATTORNEY also called the separate phone
number for the Department of Public Health for a similar purpose. These went to voicemail.
Only one of those phone calls was returned. That conversation did not go very far. When
ATTORNEY asked the representative how he could obtain copies of previous tobacco permits
for BAR, the representative refused to tell him and the phone call was disconnected. (Declaration
of Thomas E. Smurro { 13)

It is unclear why neither the Department of Public Health representatives nor its
Environmental Health Director were so uncooperative.

The 15-day interval between when the denial letter is served by email and when the
deadline to file an appeal occurs does not leave much time for an appellant to gather the

necessary documents to support its position, particularly when it relates to an application that has

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC
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gathered mold for four ycars and when the grounds for the denial are not conveyed to the
applicant until days before it is required to file its appcal.
To be Irank, the department’s lack of cooperation after the FFebruary 4, 2025 decision was

served is consistent with its 4-year lag in processing BAR’s application.

VIl. CONLCUSION

The February 4, 2025 denial of the San Francisco tobacco permit to the San Francisco
Lagle Bar should be reversed. The denial is barred by laches. San Francisco Eagle Bar is not a
new business or a new applicant applying for a tobacco permit for the first time. The San
Francisco Eagle Bar should be allowed to purchase a Retail Tobacco Sales Permit and scll
tobacco products at its cstablishment.

Respectfully submitted.

March 20, 2024 7 W=
Thomas E. Smurro
Attorney for San Francisco Eagle Bar LIL.C

APPELLATE BRIEEF O SAN FRANCISCO EAGLE BAR LILC
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California as follows:

1.

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC

DECLARATION OF JESUS ALEJANDRO MONTIEL

I, Jesus Alejandro Montiel, declare under penalty of perjury of the laws of the State of

I have personal knowledge of the following facts and could testify truthfully

thereto if called to do so.

Mike Leon and | became operators of the Eagle Bar in August 2012. The bar remained
closed until March 2013 as the bar was being extensively remodeled.

The San Francisco Eagle opened in 1981 at 398 12" St in San Francisco. It has
undergone various names with the word “Eagle” in it but the property has always
belonged to the Nikitopoulos family that requires that the premises be used as a “high
standard bar.”

Mr. Leon was responsible for obtaining all the license and permits that we needed for the
operation of the bar and to make sure that all fees and taxes related to the same were
timely paid. The bar does not have records going back to 2013 to show copies of the
licenses and permits that Mr. Leon obtained for the bar.

Alcohol and tobacco have been sold at the bar for decades.

The bar was closed in March 2020 due to California’s and San Francisco’s mandatory
closure orders. During this closure no tobacco or alcohol was sold.

In June 2021 bars were allowed to reopen. | immediately sent out the necessary
applications to what | believed were the correct California and San Francisco departmentg
to obtain the necessary permits and licenses that were required for the operation of the
bar. Since Mr. Leon had passed away it was now my responsibility to perform this

function.
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8. Il applied for the permit at issue in this case on June 25, 2021.

9. With respect to the sale of tobacco products I also applied for, and obtained, the
necessary license from California, and yearly business permits from San Franciso which
included checking the box indicating that the bar would be selling tobacco products.

10. To the best of my knowledge since the bar reopened in June 2021 the bar has obtained all
necessary permits and licenses to sell alcohol and tobacco and has paid all fees, taxes and
“abatement” surcharges related to the same. | am unaware of any outstanding invoice or
delinquency in payment related to the same.

11. Since June 2021, when I submitted the application at issue, | became aware that the
Department of Public Health sends inspectors to determine if an establishment has a retail
tobacco sales permit, as one such inspector visited in that month.

12. I am unaware of any such inspection at any time between 2013 and the Covid shut down
in 2020.

13. Since my involvement with the bar in 2013 | have always attempted to make sure that it
complies with all state and local laws dealing with its line of business.

14. Mr. Leon and | conceived of the idea of a plaza adjacent to the bar that would be
dedicated to the leather community. With the endorsement of Mayor Breed and all
members of the Board of Supervisors, Eagle Plaza became a reality in 2022.

15. In 2023 the bar was honored by San Francisco with the distinction of being designated a
“Legacy Business.” This honor is bestowed upon businesses that have at least an
upstanding 35- year history of operation in the city.

16. Since its inception San Francisco Eagle Bar has sponsored fund raisers on continuing
basis for local non-profit clubs and groups.

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC
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17. Since its inception San Francisco Eagle Bar has also been the home of several tobacco
clubs who meet regularly here. In my opinion it is an important part of gender identity in
the modern world.

18. The Eagle family has opened its arms to welcome Bay Area residents, out-of-towners and
foreign visitors for decades. It would be a disservice to patrons of the bar to have the sale

of tobacco products discontinued.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct to the best of my knowledge and belief. This declaration was executed on

March 19, 2025 in San Francisco, CA.

_ _/csus Alejandro Montiel

Declarant

APPELLATE BRIEF OIF SAN FRANCISCO EAGLE BAR LLC




EXHIBIT B



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DECLARATION OF THOMAS E. SMURRO

I, Thomas E. Smurro declare under penalty of perjury of the laws of the State of

California as follows:

1.

I have personal knowledge of the following facts and could testify truthfully

thereto if called to do so.

| have been a licensed California attorney since 1978.

| was retained by the San Francisco Eagle Bar LLC shortly after my client was served
with a February 4, 2025 letter from the San Francisco Department of Public Health
denying its application to reactivate its retail tobacco sales permit. This letter was
authored by Patrick Fosdahl who identified himself as “Director of Environmental
Health.”

| immediately identified some blatant irregularities in the denial letter.

The letter shows the application was submitted on June 25, 2021. Yet the denial ruling
occurred almost 4 years later. This was an extraordinarily long interval to rule on an
application.

The grounds for denial were all based on a new business applying for a retail tobacco
permit and/or for a first-time applicant. But the San Francisco Eagle is a San Francisco
legacy business and has sold tobacco products for decades.

The denial letter states that an appeal of its decision must be filed within 15 days of its
service on the applicant. So the time to file an appeal, as opposed to ruling on an
application, is of the essence.

| therefore called Mr. Fosdahl on February 10, 2025 at the phone number listed on his

letter. It went to voicemail. | identified myself and asked him to call back as soon as

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC
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10.

11.

12.

13.

possible to discuss this matter. My goal was to make sure his department was aware of
the underlying facts of the bar’s application, as well as to obtain certain information and
documents if an appeal was necessary.

| specifically wanted a copy of my client’s June 25, 2021 application, all tobacco permits
issued to the bar, the dates and specifics of all inspections of the bar by his department,
the dates the department contacted San Francisco business licensees who checked retail
sales of tobacco on their business license applications, the dates the department contacted
establishments that possessed California licenses for the retail sale of tobacco products in
San Francisco to ensure they had the necessary city permit, etc. In short, to determine
why the department was treating my client as a new business applying for a tobacco
permit for the first time when it was at the same location and selling tobacco products for
decades. | also wanted to inquire why it had taken four years to rule on my client’s
application.

| hoped by discussing the actual facts with Mr. Fosdahl we could all avoid the time and
expense of participating in a needless, frivolous appeal based upon incomplete or
erroneous information.

When Mr. Fosdahl did not return my phone call, I sent him a letter, dated February 14,
2025. It was sent to the email address listed on his February 4, 2025 letter and a courtesy
copy was also sent by US mail. Ex. C to this brief is a true and accurate copy of that
letter.

Mr. Fosdahl has never responded to me by phone, email or letter or in any other fashion.
With the deadline to file an appeal fast approaching, and with silence from Mr. Fosdahl, |

reached out to his department at other phone numbers listed on the internet. | left multiplg

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC
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messages over multiple days. "Only one of those resulted in a call back. It was a very
bricl conversation. | asked the representative how a business could obtain copics of its
abplicalions lor a retail tobacco permit. as well as a history of dates that permits were
issued to that business. The representative refused to tell me and the phone was
disconnected.

14. [ really don’t understand why a department issuing permits would take four years to rule
on an application. Nor do | understand why a department would refuse to communicate
with an applicant’s attorney who is attempting to obtain basic information and

documentation in response to a ruling the department just issued.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct to the best of my knowledge and belief. This declaration was executed on

March 19. 2025 in San Clemente. CA.

Thomas I:. Smurro

Declarant

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LL.C
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Thomas E. Smurro, Esq. 301 Calle Empalme

ATTORNEY AT LAW San Clemente, CA 92672
Telephone: 949.874.3555

February 14, 2025
Via US Muil and emuail 1o naveena. hobba@sfdph.org

San Francisco Department of lcalth
101 Grove Street, Room 308

San Francisco CA 94102

Attn: Patrick Fosdahl

Mr. IFosdahl:
| represent the San I'rancisco Eagle Bar.

I have a copy of your February 4, 2025 letter to my client entitled “Notification of Tobacco Permit
Denial.™

| left a message for you to call me on February 10, 2025 at the phone number in your letter. Since | have
not heard back from you, | thought it prudent to send this correspondence.

I believe your office has come to an erroncous conclusion based on misinformation or error as to what my
client was secking when it submitted its June 25, 2021 application for a retail tobacco permit.

First of all. my client is a L.egacy Property. so designated by the City of San Francisco, for being in
business for a minimum of 35 years. It has been at the same location throughout, at 398 12 St. in San
Francisco.

I have reason to belicve that it has been selling tobacco products at that location since it opened in or
about 1981; that it obtained the nccessary licenses from California and the necessary permits from the
City of San Francisco during the years such licenses and permits were required.

As you know. the Governor of California and the Mayor of San Francisco ordered all bars in San
Francisco to close, due to the Covid pandemic. beginning on or about March 13, 2020. My client
complied with those orders. As you probably recall, in March 2020 it was unknown how long the closing
of bars would be in cffect. My client chose not to renew its permit while it was ordered closed.

Both California and San Francisco lifted their ban on mandatory bar closures in June 2021. My client
wished to reopen for business in response.

On June 25. 2021 it applied to San I'rancisco for the necessary tobacco permit.
This was not a new application to sell tobacco at 398 12" St. but a request to have its permit reactivated

when it was finally allowed to recopen. It appears my client was directed to fill out an application to
reactivate its permit.



Page 2
Mr. Fosdahl
2/14/2025

This is apparently when the error occurred. As you know, the application has a section entitled “What
Track is the Business Applying For?™ It appears that the application was improperly revicwed as an
application for a “New Permit Under Density Rules™ rather than an “*Amendment/Update Records (Use
Original Permit Date.)”

‘The basis for denial in the IFebruary 4, 2025 letter deals with issues that only apply to a new permit under
density rules. My client was NOT applying for such a new permit.

I have independently confirmed with a member of your department that it is perfectly acceptable for a
permit holder to pausc holding a tobacco retail permit when the business is temporarily not selling
tobacco products and then to ask that the permit be reactivated when the business wishes to sell them
again.

My client’s decision to decline renewing its retail permit when it was forced to close, by state law and
local ordinance, was a rational and perfectly acceptable decision. When bars were allowed to reopen in
June 2021, my client promptly applied to have its permit reactivated.

| can only assume that your staff were unaware of these circumstances and made the erroneous
assumption that an application was being made for a new business that was now subject to density rules.

The San Francisco Eagle Bar is not only a San I'rancisco L.egacy Business, it is also a social gathering
place for locals. out-of-staters and international visitors. It was responsible for the installation of the first
plaza in the world (appropriately named Eagle Plaza) dedicated to the leather community. Its installation
had the support of the entire Board of Supervisors, with Mayor Breed officiating at the plaza’s opening.
There is also a good number of cigar clubs that regularly, and for decades, used the San Irancisco Eagle
Bar as a meeting place. The sale of tobacco products on the premises includes being there for their
convenience.

The San Francisco Eagle Bar is, indeed, the opposite of a new business.

I thought it would be helpful for you to be aware of these facts before time and expense is expended on an
appeal bascd on crror or on information of which your department might otherwise be unaware.

I1'] do not hear (rom you by IF‘ebruary 18. 2025. my client will have no choice but to appeal the denial. If
you wish to discuss any issuc, pleasc let me know.

Thank you.

Very tryly yours,

mas E. Smurro
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Thomas E. Smurro SBN: 79686
301 Calle Empalme

San Clemente, CA 92672

949 874-3555

Attorneys for San Francisco Eagle Bar LLC

APPEAL FROM THE DECISION OF

THE SAN FRANCISCO DEPARTMENT OF PUBLIC HEALTH

SAN FRANCISCO EAGLE BAR LLC, EHD ID# 110521

SUPPLEMENT TO
Appellant

APPELLANT’S BRIEF

VS.

SAN FRANCISCO DEPARTMENT OF
Date: 4/9/2025

PUBLIC HEALTH,
Time: 5:00 p.m.
Respondent Place: Room 416

San Francisco City Hall

APPELLATE BRIEF OF SAN FRANCISCO EAGLE BAR LLC
-1-
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PETITION

To: The San Francisco Department of Public HeTaIth, Tobacco Division

We the undersigned are customers of the San Francisco Eagle Bar family.

We request that the City of San Francisco allow the San Franciso Eagle Bar to continue
to sell tobacco products to those customers who wish to purchase and use such
products in the appropriate outdoor locations at the bar.
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PETITION

To: The San Francisco Department of Public Héalth, Tobacco Division
|

|
|
We the undersigned are customers of the San ffrancisco Eagle Bar family.

We request that the City of San Francisco allow the San Franciso Eagle Bar to continue
to sell tobacco products to those customers whp wish to purchase and use such

products in the appropriate outdoor locations aﬁ the bar.
/ /€Jz 5@ /c? %//

Pewnelll Q,/Zruu

A cabvm Ve Ao zﬂ2£ﬁﬁﬁﬂb
deishtsllin leo / /”“2;
Mma,ve/ M omee @E@/’ |

Ikl T
S SN AN
//ﬂw% Jd Money

J
20\3 »f“" Dére-»,\ A= \

memﬁﬂﬁr ﬁ<Q9/// """"" sl o
fooh e (< Shody K /Sty
o Tt gt [ = T

\04)5@\—1 1\l

fideg  wilsw / \\NWL\\& \N\\so\}\&
S0 <
Gwﬁﬂ =  d gm:%@)/%%q,{r—(\/- /7

//“"5 fe /A// M/’//

AM,&“"X\ ‘\‘S\a/\:?-»\MmV(Z/
Tever &y




Chetdhgs Kan

Racordy ot

JMeS @&W |

1olet

[Javd Home
. 4




BRIEF(S) SUBMITTED BY RESPONDENT DEPARTMENT(S)



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

SAN FRANCISCO
BOARD OF APPEALS

49 South Van Ness Avenue, Suite 1475
San Francisco, CA 94103

SAN FRANCISCO EAGLE BAR, LLC, Appeal No. 25-009
Appellant, RESPONDENT’S OPPOSITION BRIEF
Vs. Hearing Date: April 9, 2025
Time: 5:00 p.m.
DEPARTMENT OF PUBLIC HEALTH, Place: City Hall, Room 416
Respondent.
INTRODUCTION

To promote the public health and ensure that San Francisco businesses operate in compliance
with applicable tobacco control laws, Respondent, the Department of Public Health (“Department”), is
charged with evaluating Tobacco Sales permit applications, conducting thorough investigations to
ensure that business operators are qualified to operate Tobacco Sales establishments, and issuing
Tobacco Sales permits when such establishments meet all requirements in Article 19H of the San
Francisco Health Code (“Health Code”).

In this appeal, Jesus Alejandro Montiel d/b/a San Francisco Eagle Bar LLC (“Appellant”)
applied for a Tobacco Sales permit for the business located at 398 12th St, San Francisco, California
94103. The Department denied Appellant’s permit application because the Health Code prohibits the
Department from issuing a Tobacco Sales permit to an establishment in a Supervisorial District with
more than 45 permitted establishments, that is located within 500 feet of another permitted tobacco
sales establishment, and is a restaurant/bar that serves on-site consumption of food and/or beverages.
(Health Code §§ 19H.4(f)(4)-(6), 19H.5(a).) Given these restrictions and the fact that no exception
applies, neither the Department nor the Board have discretion to issue a permit. For these reasons, the

Board must uphold the Department’s denial of the Tobacco Sales permit.

1
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FACTUAL BACKGROUND

On February 25, 2004, John Gardiner applied for a Tobacco Sales permit for a different
business, Hole in the Wall Saloon, Inc. d/b/a Eagle Tavern (“Eagle Tavern™), to sell tobacco products
at the property located at 398 12th St. (See Declaration of Michelle Vega in Support of Respondent’s
Opposition Brief [hereinafter “Vega Decl.”’] p, 1, Ex. A-B.) The Department issued the Tobacco Sales
permit to Eagle Tavern on June 30, 2004. (Id.). 398 12th St is located within the SOMA Neighborhood
Commercial District. (Vega Decl. p. 2.). Eagle Tavern also had a permit, issued by DPH on December
23, 1997, to operate as a restaurant/bar serving on-site consumption of food and beverages. (/bid., Ex.
C-D.). Eagle Tavern maintained both permits in good standing until the establishment closed in
September 2012. (Ibid., Ex. E).

The Eagle Tavern was later acquired by new owners, Appellant and Mike Leon, in August
2012 and reopened with a new name, SF Eagle Bar LLC d/b/a SF Eagle Bar (“SF Eagle Bar”) in
March 2013. (Appellant’s Brief at p. 4.) Appellant applied for, and obtained, a food permit from the
Department in March 2013. (Vega Decl. p. 2, Ex. F-G.). However, Appellant did not apply for a
Tobacco Sales permit until June 14, 2021. (Vega Decl. p. 2, Ex. J.)

On June 9, 2021, Senior Health Inspector, Janine Young, (“Inspector Young”) inspected SF
Eagle Bar and observed tobacco products for sale without a permit. (Vega Decl. p. 2, Ex. H.)
Appellant confirmed the tobacco sales, and SF Eagle Bar was cited by the Department for selling
tobacco products without a valid Tobacco Sales permit and ordered the business to cease and desist
selling tobacco paraphernalia. (Vega Decl. p. 2, Ex. H-I) Five days later, Appellant applied for a
Tobacco Sales permit. (Vega Decl. p. 2, Ex. J.) On August 5, 2021, Inspector Young emailed
Appellant to inform them that their Tobacco Sales permit application was incomplete because
Appellant needed to (1) fill in the ownership percentages, (2) submit a copy of the CDTFA Cigarette
Retail License number, and (3) change the Legal Owner Name to match the SF Treasurer and Tax
Collector’s Office (SFTTX) Business Account. (Vega Decl. p. 3, Ex. K.) Inspector Young requested
that Appellant submit a completed Tobacco Sales permit application by the end of business day on

September 7, 2021. (Ibid.) Appellant was warned that failure to do so would deem the application
2
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abandoned and lead to the denial of the application. (/bid.) The application was incomplete and never
completed as requested. (Vega Decl. p. 3.)

On July 21, 2023, Inspector Young inspected SF Eagle Bar and observed (again) tobacco
products for sale without a permit. (Vega Decl. p. 3, Ex. L.) Appellant admitted to selling cigarettes
since the change of ownership in 2012, and SF Eagle Bar was cited again by the Department for
selling tobacco products without a valid Tobacco Sales permit and again ordered to cease and desist
selling tobacco paraphernalia. (/bid.) On that day, Inspector Young issued a Notice of Correction
requiring Appellant and SF Eagle Bar to submit a Tobacco Sales permit application no later than
August 31, 2023 and pay a $120 processing fee. (Vega Decl. p. 3, Ex M.) Again, Appellant failed to
complete the application as requested. (Vega Decl. p. 3.) On September 6, 2023, Inspector Young
encouraged Appellant for a third time to submit a Tobacco Sales permit application and requested that
Appellant provide certain documents to support their claim of tobacco sales prior to the City’s density
law effective date. (Vega Decl. p. 3, Ex M.) Appellant did not submit a new application, respond, or
provide any of the requested documents. (Vega Decl. p. 3.)

Inspector Young examined Appellant’s eligibility for a Tobacco Sales permit, including by
reviewing the Department’s records, as well as records from the City’s Office of the Treasurer and Tax
Collector, the California Department of Tax and Fee Administration, and the California Secretary of
State. (/d. Ex N.) Inspector Young determined that Appellant is located in Supervisorial District 6
and that the District had 89 establishments with a Tobacco Sales permit as of November 9, 2023.
(Ibid.) Inspector Young also determined that Appellant has a DPH permit to operate a restaurant/bar
that serves on-site consumption of food and/or beverages. (Vega Decl. p. 4, Ex. F-G) Finally,
Inspector Young also consulted the San Francisco Planning Department’s Retail Tobacco Sales
Density Map GIS tool to determine whether 398 12th St is located within 500 feet of another tobacco
sales establishment or school. (/d. Ex. N-O.) The San Francisco Planning Department map disclosed
that 398 12th St is within 500 feet of four permitted tobacco establishments, Garage Café & Market
located at 320 11th Street. (/bid.)

On November 9, 2023, the Inspector Young notified Appellant that the Department had re-

evaluated Appellant’s initial Tobacco Sales permit application and requested that Appellant submit an
3
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updated application no later than December 11, 2023 with proof that Appellant qualifies for an
exception under Health Code 19H.6(¢e). (Vega Decl. p. 4, Ex. P.)

On February 4, 2025, the Director of the Department’s Environmental Health Branch issued a
Notification of Tobacco Permit Denial to Appellant. (Vega Decl. p. 4, Ex. Q.) The Department
denied Appellant’s application for a Tobacco Sales permit because Health Code section 19H.4(f)
prohibits issuing a permit since Appellant’s establishment is located in a Supervisorial District with
more than 45 permitted establishments, within 500 feet of four existing establishments with a valid
Tobacco Sales permit, and is restaurant/bar that serves on-site consumption of food and/or beverages.
(Ibid.) Appellant did not meet any applicable exceptions under section 19H.6. (/bid.)

On February 17, 2025, Appellant filed a Preliminary Statement of Appeal challenging the

Department’s decision to deny the permit application. (Vega Decl. p.5, Ex. R.)

ARGUMENT

L Tobacco Sales Permits May Not Be Transferred

Tobacco Sales permits may not be transferred to a new owner. (Health Code § 19H.8.) As set
forth in Business and Tax Regulations Code Section 77, “no license granted or issued under any of the
provisions of any ordinance shall be in any manner assignable or transferable, or authorize any person
other than is therein mentioned or named to do business or authorize any other business than is therein
mentioned or named to be done or transacted, at any place other than is therein mentioned or named.”
Here, the Department previously issued a Tobacco Sales permit to Eagle Tavern. (Vega Decl. p. 2,
Ex. A-B.) That permit was terminated on September 5, 2012. (/d., Ex. E.) Not only was Eagle
Tavern barred, as a matter of law, from transferring its Tobacco Sales permit to Appellant, Eagle
Tavern ceased doing business and the Tobacco Sales permit terminated nearly nine years before
Appellant applied for a new permit. Thus, Article 19H required the Department to evaluate
Appellant’s application under the criteria for a new Tobacco Sales permit.

Appellant argues that Eagle Tavern is not a new business or owner seeking a Tobacco Sales
permit, and that their application should be treated as a request to reactive an existing permit because

Eagle Tavern is recognized as a Legacy Business that has operated for more than 35 years at the same
4
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location, including serving alcoholic products and selling tobacco at the same location. (Appellant’s
Brief. at 7.) The Office of Small Business maintains a registry of Legacy Business in San Francisco to
recognize “longstanding, community-serving businesses” as a valuable cultural asset to the City and as
a tool to provide “educational and promotional assistance to Legacy Business.” (Admin. Code

§ 2A.242.) The Office of Small Business has also established a Legacy Business Assistance Program
to provide grants and financial and business assistance to Legacy Businesses. (Admin. Code § 2A.243
—2A.246.) Legacy Business recognition does not confer the benefit that Appellant argues.
Furthermore, Appellant fails to cite to any provision in the Municipal Code to support their argument.
Whereas, as discussed further below in Section III, the Health Code already contains exceptions
related to how a Tobacco Sales permitee can transfer the permit, and none of those provisions apply.
In sum, there is no authority under the Municipal Code to “grandfather” in a tobacco sales permit or
treat a Legacy Business as one continuous permitee despite a change in ownership.

IL. The Department Lacks the Authority to Issue Appellant a Tobacco Sales Permit Under
Article 19H.

Health Code Section 19H.4(f) lays out eight separate grounds for which the Department must
deny a new permit. The Department determined that three separate provisions in subsection (f)
required denial of a new permit application.

A. Appellant’s Place of Business is Located in a Supervisorial District with more than

45 Establishments with Tobacco Sales Permits.

Health Code section 19H.4(f)(5) states that “[n]o new permit shall be issued in any
supervisorial district that has 45 or more Establishments with Tobacco Sales permits.” (Health Code
§ 19H.4(%)(5).) Here, the Department determined that, as of November 2023, there were 89
establishments with Tobacco Sales permits in Supervisorial District 6, the district in which Appellant
is located. (Vega Decl. p. 3. Ex N.) The Density Cap allows only forty-five permitted Tobacco Sales
Establishments in each supervisorial district and District 6 well exceeds this number. (Health Code
§ 19H.5(a).) Even if the Department had processed Appellant’s application in 2021, at the time,
Supervisorial District 6 still had well in excess of the 45 permitted Tobacco Sales establishments.

(Vega Decl. p. 4.) Appellant has not challenged this finding.
5
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B. Appellant’s Place of Business is Within 500 Feet of An Existing Tobacco Sales
Establishments with Valid Tobacco Sales Permit.

Health Code section 19H.4(f)(4) states that “[n]o new permit shall be issued if the Appellant
will be located within 500 feet of the nearest point of the property line of an existing Establishment...”
(Health Code § 19H.4(f)(4).) The San Francisco Planning Department’s map confirmed that there is
an existing permitted tobacco establishment, Garage Café & Market located at 320 11th Street, within
500 feet of Appellant’s place of business. (Vega Decl. p. 4, Ex. O.) Appellant has not challenged this
finding.

C. Appellant Is A Bar Whose Main Purpose is Offering Food or Alcoholic Beverages

for Sale for Consumption on Premises.

Health Code section 19H.4(f)(5) states that “[n]o new permit shall be issued to any Appellant
whose main purpose is offering food or alcoholic beverages for sale for consumption on the premises,
including Bars and Restaurants.” Here, the Department determined that SF Eagle Bar is restaurant/bar
that serves on-site consumption of food and/or beverages. (Vega Decl. p. 2, Ex. F-G.) Appellant
admits in their brief that they operate as a bar and has not challenged this finding.

III.  Appellant Does Not Qualify for Any Exception Under Section 19H.6.

Appellant’s primary legal argument is that the Department applied the wrong legal standard in
denying the June 25, 2021 application because SF Eagle Bar is recognized by the City as a Legacy
Business and that the Board should treat Eagle Tavern and SF Eagle Bar as one continuous business.
(Appellant’s Brief at p. 6-7.) This argument has no support in the Municipal Code and is contrary to
the business records that clearly demonstrate that Eagle Tavern held a Tobacco Sales permit until their
closure in September 2012. Appellant subsequently acquired the property, renamed it SF Eagle Bar,
and applied for, and obtained, a food permit from the Department in March 2013. (Vega Decl. p. 2,
Ex. F-G.) SF Eagle Bar could have applied for a Tobacco Sales permit before the City’s density law
went into effect almost two years later on January 18, 2015. However, for reasons that Appellant has
not explained, Appellant did not apply for a Tobacco Sales permit until after being cited by the

Department in June 2021. (/d. p. 2, Ex. J.)
6
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Health Code Section 19H.6 outlines certain one-time permit exceptions for new Tobacco Sales
permits. (See Health Code § 19H.6.) All of the exceptions require that the current owner maintain the
Tobacco Sales permit. (/d.) And, the Director has discretion to issue a permit under any applicable
exception. (See § 19H.6 [“[T]he Director may issue...”].) Here, Eagle Tavern’s Tobacco Sales permit
was terminated on September 5, 2012. (Vega Decl. p. 2, Ex. F.) Therefore, the current owner had
nothing to transfer to Appellant. The Department determined that none of the change of ownership
exceptions in Section 19H.6(a)-(c) or (e)-(f) applied. (Vega Decl. p. 2.) And, there was no relocation
for seismic upgrades, as allowed under Section 19H.6(d). (/d. p. 3-4, Ex. N-O.) Since no exception
applies, the Director is bound by the requirements in Health Code section 19H.4(f) to deny the
Tobacco Sales permit.

IV.  Appellant’s Remaining Arguments Do Not Merit Overturning the Department’s Denial.

Appellant’s Brief cites two additional reasons to overturn the Department’s denial of the permit
application—neither are meritorious. First, Appellant argues that the denial of the June 25, 2021
application is barred by laches. (Appellant’s Brief at p. 5.) Second, Appellant argues that the
Department refused to discuss its denial, or otherwise meet-and-confer with counsel before the
deadline to file their appeal. (Id. at p. 7)

First, Appellant argues that the denial of the June 25, 2021 application is barred by laches.
However, Appellant fails to provide any legal cases to support their argument. This is because the
doctrine of laches does not apply. The doctrine of laches is a legal defense found in common law. (30
California Forms of Pleading and Practice--Annotated § 345.40 (2025).) The doctrine only applies as
an equitable defense when a plaintiff requests equitable relief. (Id. citing Trail v. Firth (1921) 186 Cal.
68, 69, and In re Marriage of Dancy (2000) 82 Cal.App. 4th, 1142, 1150.) The doctrine of latches
does not apply when the plaintiff’s action is based upon law or statute. (Id. citing Brownrigg v.
deFrees (1925) 196 Cal.534, 539, United States Capital Corp. v. Nickleberry (1981) 120 Cal.App 3d
864, 867-868, and In re Marriage of Dancy (2000) 82 Cal.App.4th 1142, 1148-1149.) Here, the City is
not requesting equitable relief, and the decision to deny a Tobacco Sales permit is based upon the

Health Code.

7
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Tobacco Sales permits can only be issued in compliance with Health Code Section 19H. While
the Department recognizes that there was a significant delay between the initial application and denial,
the City’s decision is based upon Health Code. The Board of Appeals is bound by the same laws of
the City and County of San Francisco as the Department and may not grant a permit that is not
otherwise authorized by the Municipal Code. (City & Cty. of San Francisco v. Bd. of Permit Appeals
(1989) 207 Cal. App. 3d 1099, 1109-10 [“[T]he board is not a lawmaking body and has no power to
disregard or amend the ordinances which define its authority.”].) The Board of Supervisors has found
and declared as a matter of public health that tobacco use is the leading cause of preventable death in
the United States. (Health Code § 19H.1(a).) Higher tobacco retail density encourages smoking by
making cigarettes more accessible and available, by normalizing tobacco use, and through increasing
environmental cues to smoke. (/d. § 19H.1(i).) Accordingly, the Board of Supervisors found that “it
is in the City’s interest to reduce the disproportionate exposure to tobacco outlets that exists among
supervisorial districts and to minimize exposure in all supervisorial districts by limiting the number of

new tobacco permits issued.” (Id. § 19H.1(k).)

Second, Appellant argues that the Department refused to discuss its denial, or otherwise meet-
and-confer with counsel before the deadline to file their notice of appeal. Appellant provides no legal
authority for the Board of Appeals to grant a permit on this basis. The Department’s response timeline
of their response to Appellant is included in Vega Decl. pages 4-5.

/17
/17
/17
/17
/17
/17
/17
/17
/17
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CONCLUSION
The Department therefore respectfully requests that the Board uphold the Department’s denial

of Appellant’s application for a Tobacco Sales permit at 398 12th St.
Dated: April 3, 2025

DAVID CHIU

City Attorney
ADAM RADTKE
Deputy City Attorney

By: Aam Lattte

"ADAM RADTKE

Attorneys for Respondent
DEPARTMENT OF PUBLIC HEALTH
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PROOF OF SERVICE

I, LILY KANG, declare as follows:

I am a citizen of the United States, over the age of eighteen years and not a party to the above-
entitled action. I am employed at the City Attorney’s Office of San Francisco, Fox Plaza Building,
1390 Market Street, Fifth Floor, San Francisco, CA 94102.

On April 3, 2025, I served the following document(s):

RESPONDENT’S OPPOSITION BRIEF

on the following persons at the locations specified:

San Francisco Eagle Bar, LLC
c/o Thomas Smurro, Esq., Atty for Appellant
301 Calle Empalme
San Clemente, CA 92672
tsmurro@yahoo.com
boardofappeals@sfgov.org
julie.lamarre@sfgov.org
corey.teague@sfgov.org
natalia.fossi@sfgov.org
in the manner indicated below:
X BY ELECTRONIC MAIL: Based on a court order or an agreement of the parties to accept electronic
service, I caused the documents to be sent to the person(s) at the electronic service address(es) listed above. Such
document(s) were transmitted via electronic mail from the electronic address: lily. kang@sfcityatty.org [X] in

portable document format ("PDF") Adobe Acrobat.

I declare under penalty of perjury pursuant to the laws of the State of California that the
foregoing is true and correct.

Executed April 3, 2025, at San Francisco, California.

Ly Narg

LILY KANG
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SAN FRANCISCO
BOARD OF APPEALS

49 South Van Ness Avenue, Suite 1475
San Francisco, CA 94103

SAN FRANCISCO EAGLE BAR, LLC, Appeal No. 25-009
Appellant, DECLARATION OF MICHELLE VEGA IN
SUPPORT OF RESPONDENT’S OPPOSITION
Vs. BRIEF
DEPARTMENT OF PUBLIC HEALTH, Hearing Date: April 9, 2025
Time: 5:00 p.m.
Respondent. Place: City Hall, Room 416

I, MICHELLE VEGA, declare as follows:

1. I have personal knowledge of the facts stated in this declaration, and if called upon to
testify, I could and would testify competently as the truth of the facts stated herein.

2. I am the Principal Environmental Health Inspector at the San Francisco Department of
Public Health’s Environmental Health Branch (the “Department”). I have been with the Department
for 17 years conducting enforcement work in various programs. I work in the Department’s Retail
Tobacco and Smoking Program, where I oversee a team of 5 employees, including Senior Health
Inspectors Janine Young and Mary Joanne Freitas who processes applications and conducts inspection
to confirm compliance with Article]9H of the San Francisco Health Code. My work related to the
Department’s Retail Tobacco and Smoking Program includes reviewing tobacco application
approvals, denials, and process tobacco enforcement cases on permitted and non-permitted tobacco
retailers. review and process applications for Sale of Tobacco Product Permits and conduct inspections
to confirm compliance with Article 19H of the San Francisco Health Code.

3. Tobacco Sales Permit: On February 25, 2004, John Gardiner applied for Tobacco

Sales permit for Hole in the Wall Saloon, Inc. d/b/a Eagle Tavern (“Eagle Tavern”), located at 398

1
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12th St, San Francisco, California 94109. On June 30, 2004, the Department issued a Tobacco Sales
permit (T-00907) to Eagle Tavern. A true and correct copy of the Application for the Sale of Tobacco
Products and Tobacco Sales permit for Eagle Tavern is attached hereto as Exhibits A & B
respectively.

4. 398 12th St is located within the SOMA Neighborhood Commercial District.

5. Eagle Tavern also had applied for and received a permit to operate as a restaurant/bar
serving on-site consumption of food and beverages. A true and correct copy of the Application for
Permit to Operate or Certificate of Sanitation and Food Preparation and Service Establishment permit
for Eagle Tavern is attached hereto as Exhibit C & D respectively.

6. Eagle Tavern maintained both permits in good standing until the establishment closed
in September 2012. A true and correct copy of the Report to Tax Collector for Establishment Out of
Business is attached hereto as Exhibit E.

7. Jesus Alejandro Montiel (“Appellant”) d/b/a San Francisco Eagle Bar LLC (“SF Eagle
Bar”) applied for, and received, a food permit from the Department on March 22, 2013. A true and
correct copy of the Application for Food Permit to Operate and Certificate of Sanitation and Food
Preparation and Service Establishment permit for SF Eagle Bar is attached hereto as Exhibits F & G
respectively.

8. Health Code Violation: On June 9, 2021, Senior Health Inspector, Janine Young,
(“Inspector Young”) inspected SF Eagle Bar and observed tobacco products for sale without a permit.
A true and correct copy of the Inspection Report for SF Eagle Bar is attached hereto as Exhibit H.

9. On June 11, 2021, Inspector Young emailed Appellant to order that SF Eagle Bar
discontinue all tobacco product sales until they had obtained a valid Tobacco Sales permit. A true and
correct copy of the Inspector Young’s email communication to SF Eagle Bar, dated June 11, 2021, is
attached hereto as Exhibit I.

10.  Permit Application: On June 14, 2021, Appellant applied to the Department for
Tobacco Sales permit. A true and correct copy of the Application for the Sale of Tobacco Products for

SF Eagle Bar is attached hereto as Exhibit J.

2
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11. On August 5, 2021, Inspector Young emailed Appellant to inform them that their
Tobacco Sales permit application was incomplete and requested that Appellant submit a completed
Tobacco Sales permit application by the end of business day on September 7, 2021. Appellant was
warned that failure to do so would deem the application abandoned and lead to the denial of the
application. A true and correct copy of the Inspector Young’s email communication to SF Eagle Bar,
dated August 5, 2021, is attached hereto as Exhibit K.

12. The Tobacco Sales permit was never completed as requested.

13. 2nd Health Code Violation: On July 21, 2023, Inspector Young inspected SF Eagle
Bar and observed (again) tobacco products for sale without a permit. Appellant admitted to selling
cigarettes since the change of ownership in 2012, and SF Eagle Bar was cited again by the Department
for selling tobacco products without a valid Tobacco Sales permit and again ordered to cease and
desist selling tobacco paraphernalia. A true and correct copy of the Inspection Report for SF Eagle
Bar is attached hereto as Exhibit L.

14. On July 21, 2023, Inspector Young issued a Notice of Correction requiring Appellant
and SF Eagle Bar to submit a Tobacco Sales permit application no later than August 31, 2023 and pay
a $120 processing fee. On September 6, 2023, Inspector Young encouraged Appellant for a third time
to submit a Tobacco Sales permit application and requested that Appellant provide certain documents
to support their claim of tobacco sales prior to the City’s density law effective date. A true and correct
copy of the Inspector Young’s email communication to SF Eagle Bar, dated September 6, 2023, is
attached hereto as Exhibit M.

15.  Appellant did not submit a new application, respond, or provide any of the requested
documents.

16. On November 9, 2023, Inspector Young examined Appellant’s eligibility for a Tobacco
Sales permit and concluded that SF Eagle Bar was not eligible for a Tobacco Sales permit. A true and
correct copy of the Inspector Young’s Tobacco Application & Pre-Application Affidavit Review is

attached hereto as Exhibit N.
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17.  Inspector Young determined that Appellant is located in Supervisorial District 6 and
that the District had 89 establishments with a Tobacco Sales permit as of November 9, 2023. (Ibid.)
Inspector Young also determined that Appellant has a DPH permit to operate a restaurant/bar that
serves on-site consumption of food and/or beverages. (/bid., see also Ex. F-G)

18.  Inspector Young also consulted the San Francisco Planning Department’s Retail
Tobacco Sales Density Map GIS tool and determined that 398 12th St is within 500 feet of four
permitted tobacco establishments, Garage Café¢ & Market located at 320 11th Street. A true and
correct copy of a screenshot from the San Francisco Planning Department’s Retail Tobacco Sales
Density Map GIS tool is attached hereto as Exhibit O.

19. On November 9, 2023, the Inspector Young notified Appellant that the Department had
re-evaluated Appellant’s initial Tobacco Sales permit application and requested that Appellant submit
an updated application no later than December 11, 2023 with proof that Appellant qualifies for an
exception under Health Code 19H.6(¢e). A true and correct copy of the Inspector Young’s email
communication to SF Eagle Bar, dated November 9, 2023, is attached hereto as Exhibit P.

20.  Even if the Department had processed Appellant’s application in 2021, at the time,
Supervisorial District 6 still had well in excess of the 45 permitted Tobacco Sales establishments.

21. Notice of Tobacco Permit Denial: On February 4, 2025, the Director of the
Department’s Environmental Health Branch issued a Notification of Tobacco Permit Denial to
Appellant. A true and correct copy of Notification of Tobacco Permit Denial to SF Eagle Bar is
attached hereto as Exhibit Q.

22. On February 13, 2025, Assistant Director Jennifer Callewaert received a voice message
from someone who wanted to talk to the Department about SF Eagle Bar. Assistant Director
Callewaert forwarded that message to Senior Inspector Mary Joanne Freitas. Senior Inspector Freitas
returned the call on the same day. The caller who answered the phone did not identify themselves as
legal counsel of the Appellant, nor did they inform Senior Inspector Freitas that they are responding to
a permit denial that was recently issued to the Appellant. Senior Inspector Freitas directed the caller to

submit a public records request and then the call was abruptly disconnected.
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23. On February 14, 2025 Environmental Health Director Patrick Fosdahl forwarded me
Mr. Thomas Smurro’s letter. Director Fosdahl stated in his email that he did not receive a message on
February 10, 2025 and directed me to contact Mr. Smurro. I was not in the office to immediately
respond to Mr. Smurro’s letter. I called back Mr. Smurro on Tuesday, February 18 after returning from
a 3-day President’s Day weekend. Mr. Smurro did not pick up my call so I left a message with my
contact information but did not receive a return call or email.

24. On February 17, 2025, Appellant filed a Preliminary Statement of Appeal challenging
the Department’s decision to deny the permit application. A true and correct copy of Notification of
Tobacco Permit Denial to SF Eagle Bar is attached hereto as Exhibit R.

25.  On February 19, 2025, I responded to the Appellant’s counsel via email in response to
receiving the notice of appeal. I provided a copy of the previous retail tobacco permit # T-00907,
which was issued to Hole In the Wall Saloon, INC. In addition, I provided a copy of Food Permit to
Operate for a bar tavern with food preparation issued on March 12, 2013 to Appellant in hopes that it
would provide some clarity that we did not issue retail tobacco permit for the Appellant in 2013. 1
offered Appellant’s legal counsel the opportunity to submit evidence that could contradict the
Department’s existing record, but to date I have not received such a response from Appellant’s legal
counsel.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct and that this document was executed on the 3rd of April, in San Francisco, California.

Weckello Vega

MICHELLE VEGA
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CITY AND COlL 7 OF SAN FRANCISCO DEPARTMENT  PUBLIC HEALTH
ENVIRONMENTAL HEALTH SECTION

APPLICATION FOR THE SALE OF TOBACCO PRODUCTS
Date of Application: &2 /"»( 0’
’ 4

Please Check One: Please Check One:
is Business Will Be Selling Tobacco Products ew Application [0 Reclassification
{1 This Business Will Not Be Selling Tob;:é:o Products 0 Ownership Change O Information Update Only
Business Address: 3 9? /‘Q - s J - {2 A Ay
Cross Strest: &f' r/$on/ Business Name: ~7 & E06GLE 7}'90{,(;,/
Type Of Business: _ﬁ( Business Tel. No. _¥/$ & 2b 5 FO
0 Sole Owner O Partnership B-Corporation
Permit to be issued in the Name(s) of, or if Corporation Home or Corporation Address (Print):
{Specify Corporation Name and List Principal Officers)
Hole s (%e @t Shpecow TaC L7 w7 ST .
dv [ G AR D>IER SHv FRAVCISCo, CH
"\Tos«'o\\ /@an’(.s 4 /1O
o Soun (5
Contact Person: ~=> O & ARDNER
Emergency Notification: Home Tel:/ Mobile Tel: /1§ €S $669F
*SIG

UBE(S),OF APPLICANT(S)
y X

X
*if Partnership, all partners must sign. If Corporation, authorized Officer must sign.

Submit the application to the Environmental Health Section, 1390 Market St., Suite 210, S¥F, CA 94102
to the Attention of: Tobacco Sales Permits, with a check in amount of $50 payable to: SFDPH

FOR OFFICE USE ONLY
Filing Fee: , Ko 4 Receipt No. _{:’{égé

ENVIRONMENTAL KEALTH SECTION REPORT

After having reviewed this application on 20

| RECOMMEND the issuance of a new Permit For Tobacco Sales [

I DlSAMSU&R of a new Permit For Tobacco Sales O for the following reasons:

7 /fg\g\
Principal Inspect ) Inspector W_\___/

o t——— T —— M——u—-——-— e — e e T e 7 er o e
DISTRIGT NO. CENSUS TRACT PERMIT NO. TYPE / CLASSIFICATION

e P17 Too{ogyg
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EXHIBIT “C”



.

r & »
CITY AND COUNTY OF SAN FRANCISCO
DEPARTMENT OF PUBLIC HEALTH

BUREAU OF ENVIRONMENTAL HEALTH SERVICES

/Q' Q/’(j,uo
APPLICATION FOR PERMIT TO OPERATE
OR CERTIFICATE OF SANITATION / /
F2/27/8 7

Date of Application:

Type of Business ;6 ~ /€

COCATION TRADE NAME él@ O
59({’/ /.Q'ﬁ S/ ' S’F 5/461'8 2L no. CF(PO

Permit to be issued in namels) of, or if Corporation Home Address and H | ;
Specify Corporation name and list principal Officers. (Print) and Home Tel. No. (Print)

ADLE s THE WALL LHcoon) L wC,
oscpu  RBAvk <

Noww CARDWER & @/@S’f} S66 9

ST T LT A S/ SE CAH GYrio

il
D Sole D Partnership Corporation mershlp Change Reclassitication
Owner List all names List names of DNew Instalianon Record Purpose

PROPOSED OPERATIONS: Manufacturin RADE NAME AND OWNER(S) IF KNOWN:
g
ﬂﬁexail 7] whotesate D and/or Processing "B OB IAY T AC -
Seating No. of Empioyees, No. 'of Toiler
Capacity_____» . 7 inc. working Owner Women__ .~ Facilities ' Men & . Women Vi
Qé / M/\/ * SIGN {S)} OF APPLICANT{S)
Oh‘ﬂ.) éf?ﬂ’bzn’{f‘( %‘
*if Partnership, all partners must sign, If Cor, arized Otficer must sign Taken By:
FOR OFFICE USE ONLY
Special Notes
» Advertising ’7\
Fiting Fee ‘E& 07 & O 7 and Posting Fee yal Fire Depariment Referral C?(/ { G{/ 97
?)") C. VV/ / W Out of Business ‘
Joning Reterral -3"1"/67"7 DPW Referral Notification fO/gl/C??'
INSPECTOR'S REPORT
¥ To the Director of Public Health —
- After having made a careful inspection in the above case on m C 7L Q éf’ v g . 19 67’7
| RECOMMEND issuance of a New Permit to operateg/
B DSSAPPF}OVE thelissuance of a New Permit to operate D for the following reasons:
X - e lf;/) /- / Y Z
N AVARD €1 [V e A [ (A An
7" PRINCIPAL INSPECTOR INSPECTOR U A
: T\
PERMIT NO. TYPE OF PERMIT U

Fu{(~§~ev2*gf5 5 av ( 1005/H27)
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EXHIBIT “E”



T e DS

City and County of San Francisco ‘ ~ Department of Public Health
2 Bureau of Environmental Health Management

REPORT TO TAX COLLECTOR - LICENSE DIVISION

JEk ESTABLISHMENT OUT OF BUSINESS DATESENT: || *| L.
£ .
[J oTHER
ACCOUNTNo: _[{ 3/~ 0075~ PERMITNo: | 20707
- T |
Facility Address S OZ AR AL ¥ AR
Name(s) of Operator e . He W ff/ fa [ perpm i Jac.
. . il / Py
DBA _§ [ &« le (oo Business Type: Kofor | Jibacec
] .
District Number Census Tract
v/ / Phone Tax Col Date A .7 ‘;i}E?
Inspector z_z/;/;ﬁw%’ { gﬁ/ ' No.z. 17 324 | initials ?E%&z;’ SSA- Entered 9 - 07

WHITE - Tax Collector's Copy YELLOW - Re@-ﬁo DPH (with signature) PINK - interim Copy
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City and County of San Francisco
DEPARTMENT OF PUBLIC HEALTH
ENVIRONMENTAL HEALTH

SFDPH

Environmental H EALTH

nproviey; vindecements
protecting beglth

Application for Food Permit to Operate or Certificate of Sanitation

Applicant or new owner must complete items 1-23. Accurate information is required; false or misteading information may
result in delay or denial of the application. Obtain prior approval if you intend to change your food operation.

Date: ¢ L-CL -2¢31. Business Name/DBA: ST EAGLE BAR LLC

2. Business Address: 3T€ 12THSTACET  SF,¢4 a4i03 ® Yes, mailing address
3. Type of transaction:  BlOwnership Change [INew Installation DReclassification ORecord Purposes

4, Type of ownership: (check one) Osole Owner  [DPartnership [ICorporation xLc Ote

5. Name of Owner(s) or Corporation: ALEX MONTIE L.‘ / MIKE LELN

If corp. or LLC, list major officers: ALEX MONTIEL / Mk € LEon

6.OwnerAddress: 37@ {2TH STREET S¥,CA 94103 X Yes, mailing address
7. Business Phone #: 4{S - £16- 1600 8 Home#: (Y- 424 HE84Y 9. Emergency #: {IV.-Y2LY . ¥ LY ¥
10. Email: lexe sf - 40,5'{. o mke 85~ 3“3!&;“11. Type of Food Business: BA R / TAVER N

12. Prepackaged non-hazardous food sales only? (dYes EINo if yes, what is the SQ. FT for all food displays:

13. Will this operation prepare food or beverages? [™Yes | INo 14. Will you be cooking food? “1Yes KNo
If yes, list types of cooking equipment:

15. Will you warm or reheat food? [JYes (ENo If yes, list warming equipment:
ave patron seating? [dYes [INo Ifyes, #ofseats: 30O 17.No. of restrooms: &}
18. Signature(s) of all Owner(s) and Officer(s):*

X X X
) app'ication approval, the applicant shall provide copies of the following:
. City and County of San Francisco Business Registration Certificate ‘l? G 3‘3‘[ v
20. If preparing food, a menu or listing of all foads served SIN
21. A drawing-of premises depicting all rooms with new and existing equipment J-F A
22. Certificate of Liability Insurance for Workers’ Compensation
23, California State Board of Equalization Seller’s Permit 313

£ i f. i
Filing Fee: B3R .~ Zoning Ref. Fee  j277- Out }Z;}[‘}In FD Ref. Fee:  }Jo ~ Out ﬁ[ ;Zk} In m.
?2 43

Receipt #: Previous Owner Out of Business Notification: Other:
A - ob8

Inspector’s Report
To the Director of Public Health: /
After having made a careful inspection in the above case /%Zl\a /-7’ , 20 [ 3
I recommend the issuance of a New Permit to operate 59”
I disapprove the issuance of a New Permit to operate [ for the following reasons:

Pr ol a
V] x
\_/ Inspyétter Principal Inspector
(U

District # Census Tract Permit # Ty of Permit/Classffication/Limitations Loc. ID: Vv
) 177 B 7173 ﬁ-ﬁ &ﬁriimlm O Gl | 7/703
S L ORIGW@ 1 i %9
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AND CERTIFICATE OF SANITARY INSPECTION

Issued according to provisions of the San Francisco Health Code

AUTHORIZING conduct of the following class of
FOOD PREPARATION AND MARKETING ESTABLISHMEN
Type of Operation: Bar Tavern w/o Prep

H88 - Bar Tavern wio P! Tax Code: H86, DPH CO @ CERT No. 476394
Name and Addres;; Below:

SSUED: 3/12/13

Owner: Alex Montiel/Mike Leon
DBA: SF Eagle Bar LL.C

Street Address: 398 12th St
San Francisco, CA 94

DEPARTMENT OF PUBLIC HEALTH

Bureau of Environmental Health
Valid only when accompanied by a receipt fri Collector showing payment  City and County of San Francisco
of current license fee. THIS PERMIT E MAY BE REVOKED OR

SUSPENDED FOR CAUSE AND IS Ni NJFERABLE. CHANGE OF

OWNERSHIP must be reported j i

( i 52 . a 52 o ‘
Principal Inspector o
l_ ﬁ O —— ——

Inspector Director of Environmental Heaith
. . -
it st VA G- Cresting
v [8)

Director




AND CERTIFICATE OF SANITARY INSPECTION

Issued according to provisions of the San Francisco Health Code

AUTHORIZING conduct of the following class of

FOOD PREPARATION AND MARKETING ESTABLISHMEN
Type of Operation: Bar Tavern with Prep

SSUED: 3/12/2013

Tax Code: H87 DPH COg CERT No. 476394

Name and Address Below:
Owner: SAN FRANCISCO EAGLE BAR L
DBA: SAN FRANCISCO EAGLE BA
Street Address: 398 12th St

San Francisco, C
Valid only when accompanied by a receipt fro ollector showing payment
of current license fee. THIS PERMIT AY BE REVOKED OR DEPARTMENT OF PUBLIC HEALTH

SUSPENDED FOR CAUSE AND |
OWNERSHIP must be reported | [y

RABLE. CHANGE OF Environmental Health Branch

" City and County of San Francisco

Director of Environmental Health

15




EXHIBIT “H”



inspection Report: Tobacco & Smoking Program  [inspection Date: %/ o /20 2

San Francisco Depariment of Public Health Time of Inspection: Non Site Visit

Population Health Division — Environmental Health Branch EHD Location &:

49 South Van Ness Ave. Suite 600 San Francisco, CA 94103 Tobacco Perit #- T-NO Poreait leooad

s : W, 1 ofdefault.as
Facllity Name (DBA): SF Eagle Bar | Address: 398 12th St, 94103
Permit Owner Name: Owner does not have SFDPH Tobacco Permit [ Phone Contact:
Emall: lex@thesfeagle.com Required Action from Permit Owrer:
Inspection Type: inspection Report: S}p further action required
A

[ Routine  [J Reinspection Notice of Correction m’{.Discontinue the illegal sales/distribution of tobacco products.
0

] Complaint Consuitation | [J Notice of Violation btain a SF Department of Public Health tobacco permit.
Violations: Mark observed violations. [J C. Relocate and sell tobacco products in a manner that requires

Code violations cited are on the back page. vendor assistance by the end of the business day.
O D. Request that any person observed smoking In areas where
smoking is prohibited refrains from smoking.

£J No violations observed
] 1. Incomplete/inaccurate application submitted

O 2. Unpaid License fees Correct By: & E. Submit a SF Department of Public Health
£J 3. Permit/Licenses not displayed 06/25/2021 retall tobacco permit application.
L14. Signage not posted . [ F. Pay all license fees.
[ 5¢Right to inspect denied
6. Tobacco sales without a valid permit 0 G. Correct information on license(s) and/or

permit(s).
3 H. Post licenses and permits in a
conspicuous location in the store,

11 7. sale of tobacco products without assistance
{1 8. Sale of single cigarettes
[ 9. Sale to minors {person <18 years old)

[ 10. Sale to persons aged 18, 19, or 20 {11. Post signage.

[3 11. Sale/Distribution of flavored tobacco products [ J. Remove

(3 12. Smoking in prohibited area tobacco products from display and premises,
[ 13, Sale/Distribution of restricted e-cigarette products

[1 14. Other tobacco control laws violated o K,

Observations:

s 9. 8924, _emad . onfi baag
P | e Q-uslid_tfobaceo
'\'i TS T e o &HQ H, o

@i@#——?@%ee@—ﬁ&%u&%—&%% N

*‘\/‘\,& A et N

z i{zzbﬁ,gc;g ?y_jgdggm Pmt QA@M;_) ﬁg‘ S,FQPP_} Tobaceo
Permit YLFA Tobaceo Producks Licence.

Eg;;":;g;:‘%i’:;ﬁ?“;;:;’ \ [ Self-Verification of Corrected Violation(s): To verify correction of violation(s), send pictures
ppcato®n 1 with Facllity Name and Address to the Tobacco & Smoking Program’s Google Voice Number:

[ Notice of Abatement Conference
01 Complaint Report # (415} 226-9564 or to the below email by end of business day (date):

[ Compliance Agreement

OstPDReports | InspectorName: Janine Young Inspector Signature: Oﬁfiﬁ/&, %&’L{W‘“

[ Tobacco Retail License Booklet . .
O3 Out of Business Form Inspector Email:  janine.young  @sfdph.org | Inspector Phb‘e # (41 5) %52_39@3

Foilture to comply mey result In o combination of ene or more of the Jollowing: Relnspection fee at the hourly rate {30 minutes minimum) per site visit; Issuance of an

abatement order; administrotive penalty of up to 5500 per day; permit suspension of up to 365 days; and/or a referral to the City Attorney’s Office In order to take civil or

criminal action (Pursuant 1o SF Bus. and Tax Reg. Code, Article 1, Sect 35; SFHC Sectlons 19H.17, 19H.19, 19H.20, 19N.3(b), 596, ond 1009.25). Violatlons cited gre a public

nulsonce and must be corrected os established in this Notice {19H.18(a)). Furthermore, violations of the retoll tobacco permit ordinonce are unfoir business practices and
_presumed to damage each and every resldent of the community In which the business operates (19H.18{b‘$2,

Received By: (Print) Sent by Email Received By: (Signature)
Referrals: (% Pagelof V8.202103

121




{Health Code Section{s)]. Code Description. Correction. Additional Comments, ’

1a. SFDPH | {19H.4(a}). An Application for a Tobacco Sales permit shall be submitted in the name of the personfs) proposing to engage in the safe of
Retall | Tobacco Products and shall be signed by each person or an outhorized agent thereof. A separate application is required for each location
Yobacco | where Tobacco Sales are to be conducted. All Applications shall be submitted on a form supplied by the Department. [13N.3{a); 19N.5]). An
Application | establishment must have a valid Tobacco Sales permit to sell electronic cigarettes. Submit a complete Anplication for the Sale of Tobacco
Produrts and/or rette by the corection date,
1b. | [19K.16}. No person may obtain a tobocco sales permit by fraudulent or willful misrepresentation. immediately discontinue the sales of
Fraudulent | tobacgo products. SFDPH may suspend, revoke, and/or Impose an administrative penalty for submitting a fraudulent application. The City
Application i may prosecute for either an infraction or a misdemeanor punishable by a fine of up to $500 per violation. .
2. Fees | [A9H.3; 19H.4(a); 19H.7; 19H.13; SF Business and Tax Regulations Code, Article 1, Sec 35, In order to obtain and maintain a valid SFDPH
Tobacco Sales permit, the Appllcant, Permittee, Estoblishment, or Agent Is liable for the following fees when due to the uppropriate Gty or
State agency: (A) Non-refundable Tobacco Sales Application Fee; (B) Plonning Department Zoning Referral Fee; (C) City and County of San
Erancisco Licenses Fee; (D) California Department of Tax and Fee Administration Annual License Fee; and (E) City and County of Son Francisco
Cigarette Litter Abotement Fee (in accordance with SF Administrative Code Chapter 105); (F} When the Department provides environmental
health inspection services, including but nat limited to, training, and consultation; and (G) When the Department finds violations of local,
state, or federal law, requiring follow up inspections to determine correction of cited violations, Establishment Is liable for payment of fees.
i gyme acco Program. Fallure g al obliga B B
3. Display
Permit that has been revoked is void and may not be displayed. Post Permit
4. Post g” signs at each entrance to the establishment,;
Signage | [19F Sect. 1009.22{i}{2)]. Post clear and prominent general “No Smoking/Vaping” signs inside the establishment; {190.6}. Post clear and
prominent no smoking/vaping signs that includes “No use of smokeless tobacco products” at each entrance of the athletic venue; [19P.4].
Post a sign or other notice in the establishment, stating that in San Francisco it is unlawful to sell Tobacco Products, intluding smokeless
tohacco and electronic cigarettes, to persons who are 18, 19, or 20 years of age. In accordance with SFDPH Signage Rules and Regylations,
clearly post signage in a prominent location thatis visible o the public. For building entryway “No Smoking” or “Tobacco 21" signs, please
order online at http://sanfranciscotobaccofreeproject.org > Learn More-> Signage
5. Rightto | [19H.9). The Director of SFDPH or a designee moy enter and inspect ot any time during regulor business hours at any Establishment that Is
Inspect | engoging In tobacco sales, or Is suspected by the Director of engaging in such sales. Allow any authorjzed agent of SFDPH to enter, Inspect,
interview staff, and photo document at any establishment at any time during regular bysines ation. DPH staff must present
proper credentlals in order to enter and inspect premises at any time during regular business hours.
6.Valid | [19H.3; 19N.3]. No persons may engage in the tobacce sales or allow tobacco sales in any establishment without first obtaining and
Permit | maintaining o valid tobacco sales permit from the San Francisco Department of Public Health for each location where tobacco soles are
conducted. Iy di je sales o 2 g ¢ 3 and non-refundable processing fees
by the correction date provided on the previous gage,
7. Self- | [19H.10; 19D Sect. 1009.1; 19N.5}. Cigarette vending machine found at establishment. [19H.11; SF Police Code 4600.3; 19N.5]. San
Service | Francisco Police Department confirmed self-service sale of tobacco products. Display and sell tobacco products in 2 manner that requires
vendor or retaller-assisted sales, , ;
8, Single | {19H.13; CA Penal Code 308.2). A person may not sell any cigarette except In a sealed manufacturer’s package meeting federal labeling
Sale . requirements. immedistely discontinue opening cigarette packs for the sale, distribution, or furnishing of single dgorettes.
9. Saleto | [19H.14; 19N.5; CA Penal Code 308{a){1}{A}){i}]. Tobacco product sale to a minor is prohibited.
Minors | products to anvone under the age of 18. SFDPH is authorized to suspend a tobacco permit for up to 365 days depending upon frequency of
the violation. - o .
10.Saleto | [19H.14-1; 19N.5; 19P.3(a}; CA Penal Code 308{a)(1}{(A)(1}]. Tobacco product sale to a person aged 18, 19, or 20 is prohibited. jmmediately.
18,19, 0r 20 | discontinue sales of tobacco products to individuals aged 18, 18, or 20,
Year Olds |
11, Flavored | [190.2; 19H.14-2; 190.3; 19Q.4] The sole or distribution by on Establishment of any Flavored Tobacco Product or any Flavored Cigarette is
Tobacco | prohibited. Remove all Flavored Tobacco Products for sale or display from premises. [195.2{a)] No Person shall sell or distribute any
Products | Flavored Tobacco Product to o Person in San Francisco. D) inue all ( Flavored To ne In
Frandsco.
12a. SF | [A9F 1009.22; 19H.12; 19N.4; 190.3). No owner of ony property, facility or establishment subject to SF Health Code Article 19 shall permit
Smoking | any person to smoke in o prohibited area. Post sianage and when observed, request patron of tenant to refrain from smokingina
prohibition | prohibited area  threat of eviction for a residential te i/or phiysical electment of a patron the prepises. o
12b. CA | [19H.15; CA Labor Code Sec 6404.5; 19F 1009.22; 18N.4; 190.3]. An employer or owner-operator of an owner-operated business shall not
Workplace | knowingly or intentionally permit, ond a person shall not engage in, the smoking of tobacco products at a place of employment or in an
indoor Clean | enclosed space. immediately discontinue , smoking or use of electronic cigarette devices In prohibited enclosed areas of the workplace,
Air
13. | [19R.2; 18H.14-3). Sale or distribution of electronic cigarettes lacking a Food and Drug Administration (FDA} premarket order of approval to
Restricted | any person in San Francisco is prohibited. Remave all restricted e-cigarefte products without FDA premarket approval for sale or display.
E-cigarette | [195.2{b)) No Person shall Sell or Distribute electronic cigarettes lacking o Food and Drug Administration (FDA) premarket order of approval
Products | to any persons in San Francisco. Discontinue all distribution and sales of e-cigarette products without sremarket approval to any person in
San Francisco. Visit https:/ fwww fda gov/tobaceo-products/products-guidance-regulations/market-and-distribute-tobacco-product
14. Other | [19H.13; 19N.5]. No Person, Establishment, Permittee, Permittee’s agent or employee may violate any locol, state, or federal low opplicable
tobacco | to Tobaceo Products or Tebacco Sales, including but not limited to: [19) 1009.92; 19N.5). No person sholl sell tobacco productsina
control laws T 3
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6/9/2021 Mail - Dang, Alvin (DPH) - Outlook

Re: SF Eagle - 398 12th Street - Tobacco Product Sales

Alex Montiel <lex@thesfeagle.com>
Wed 6/9/2021 7:41 AM

To: Dang, Alvin (DPH) <alvin.dang@sfdph.org>

Cc: Young, Janine (DPH) <janine.young@sfdph.org>

This message is from outside the City email system. Do not open links or attachments from
untrusted sources.

Mr. Dang,
| hope this email finds you well.

The business is closed at the moment, but we were selling cigarettes until the order to close was

issued and we are planning to continue selling cigarettes and tobacco products when we reopen when

the order is lifted.
Thanks

Lex Montiel

On Jun 2, 2021, at 4:11 PM, Dang, Alvin (DPH) <alvin.dang@sfdph.org> wrote:

Dear SF Eagle Management,

| work for the San Francisco Department of Public Health - Tobacco & Smoking Program. |
am contacting you regarding SF Eagle located at 398 12th Street San Francisco, CA 94103. Is
your business selling tobacco products such as cigarettes? Please respond to this email
whether the answer is yes or no. My phone number is (415) 252-3939.

Alvin Dang, REHS

Public Health Service Trainee

Retail Tobacco & Smoking Program

San Francisco Department of Public Health
Environmental Health Branch

49 South Van Ness Avenue, Suite 600

San Francisco, CA 94103

Phone: (415) 252-3939

Fax: 415-252-3894

https:/foutiook.office365.com/mail/inbox/id/AAQKAGZiMjMzY zZ)L WUzMG YIN D12Ni1 iYjBhLTczYmRKMWMzNDYO0ZgAQALUI9%2F aJL7xGi%2F 7Me6...

n



Sincerely,

Janine Young, Senior Health Inspector

Retail Tobacco and Smoking Program

Office or Field Hours: Tuesday - Friday, 7:30 AM - 6 PM
Environmental Health Branch

Population Health Division, San Francisco Department of Public
49 South Van Ness Ave, Suite 600 | San Francisco, CA 94103
415.252.3903 (direct)

415.252.3984 (fax)
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REACH -for- Results, Equity, and Accountability for Community Health

Our Mission: Drawing upon community wisdom and science, we support and develop evidence-based
policies, practices, and partnerships that protect and promote health, prevent disease and injury, and
create sustainable environments and resilient communities.

Our Vision: Community-centered leader in public health practice and innovation.

CONFIDENTIALITY NOTICE: This email message or document and any attachments are solely for the intended recipient and may contain
confidential or privileged information. If you are not the intended recipient, any disclosure, copying, use, or distribution of the information
included in this message and any attachments is prohibited. If you have received this communication in error, please notify the sender
immediately and permanently delete or otherwise destroy the information.




Discontinue Tobacco Sales at SF Eagle - 398 12th Street

Young, Janine (DPH) <janine.young@sfdph.org>
Fri 6/11/2021 1:49 PM

To: Alex Montiel <LEX@THESFEAGLE.COM>
Cc: Dang, Alvin (DPH) <alvin.dang@sfdph.org>; lex@SF-Eagle.com <lex@SF-Eagle.com>

@J 2 attachments (4 MB)
398 12th St_Report.pdf; Updated Retail_Tobacco_Application with V5.202004 - Fillable Form.pdf;

Good Afternoon Alex Montiel,

Thank you for your response. Unfortunately, you must stop selling tobacco products until you've
obtained the San Francisco Department of Public Health ("SFDPH") Tobacco Permit and the California
Department of Tax and Fees Administration ("CDTFA") Tobacco License - both in the Legal Owner Name,
San Francisco Eagle Bar, LLC and/or San Francisco Eagle Bar, Inc ("SF Eagle Bar, LLC").

As a courtesy, I'm attaching a report that notifies you to discontinue all tobacco product sales until a
valid SFDPH Permit and CDTFA Tobacco License are obtained by SF Eagle Bar, LLC. For the SFDPH
Tobacco Permit, attached is the application.

However, before submitting the completed tobacco application with the non-refundable $111.00
processing fee, please be aware that since 2015, the San Francisco Health Code, Article 19H (SFHC 19H)
does not allow the issuance of a new tobacco permit for any of the following reasons:

* Within a Supervisorial District with more than 45 valid tobacco permits;

* Within 500 feet of Retailer with an active tobacco permit;

o Within 500 feet of a K-12 school;

» When the Applicant operates an Establishment with on-site food or beverage consumption (e.g.,
restaurant or bar); or

* When the Applicant does not have a valid CDTFA Tobacco License for the Establishment.

Based on my brief research and the SF Planning Tobacco Density Map (provided below my signature
line), SF Eagle Bar. LLC operates a bar located in District #6, which currently has over 100 active tobacco
permits, and there is at least one Retailer that sells tobacco products within 500 feet.

If after reviewing this information, you plan to apply for the SFDPH Tobacco Permit, please complete the
attached application and submit the non-refundable $111.00 processing fee payable to "SFDPH" at:
Environmental Health Branch
49 South Van Ness Ay, Suite 600
Attention: Retail Tobacco Program
San Francisco, CA 94103

Finally, if you decide to continue selling tobacco products without first obtaining the required permits
and/or licenses, our office may take additional enforcement action, including but not limited to, issuance
of a Notice of Violation, administrative fines of up to five hundred dollars ($500.00), and/or referral to
the San Francisco City Attorney's Office Code Enforcement.

if you have any questions or concerns, please feel free to contact me directly by email or phone.

3



Link to Data SF

Young, Janine (DPH) <janine.young@sfdph.org>
Thu 8/12/2021 3:39 PM
To: Chad Henderson <chad®@thesfeagle.com>

https://data.sfgov.org/Economy-and-Community/Registered-Business-Locations-San-Francisco/g8m3-
pdis/data

]
|

Registered Business Locations - San Francisco | DataSF | City and
County of San Francisco

This dataset includes the locations of businesses that pay taxes to the City and County of San
Francisco. Each registered business may have multiple locations and each location is a single row.
The Treasurer & Tax Collector’s Office collects this data through business registration applications,
account update/closure forms, and taxpayer filings. The data is collected to help enforce the
Business and Tax Regulations Code including, but not limited to: Article 6, Article 12, Article 12-A,

data.sfgov.org

Janine Young, Senior Health Inspector

Retail Tobacco and Smoking Program

Office or Field Hours: Tuesday - Friday, 7:30 AM - 6 PM
Environmental Health Branch

Population Health Division, San Francisco Department of Public
49 South Van Ness Ave, Suite 600 | San Francisco, CA 94103
415.252.3903 (direct)

415.252.3984 (fax)

REACH -for- Results, Equity, and Accountability for Community Health

Our Mission: Drawing upon community wisdom and science, we support and develop evidence-based
policies, practices, and partnerships that protect and promote health, prevent disease and injury, and
create sustainable environments and resilient communities.

Our Vision: Community-centered leader in public health practice and innovation.

CONFIDENTIALITY NOTICE: This email message or document and any attachments are solely for the intended recipient and may contain
confidential or privileged information. If you are not the intended recipient, any disclosure, copying, use, or distribution of the information

included in this message and any attachments is prohibited. If you have received this communication in error, please notify the sender
immediately and permanently delete or otherwise destroy the information.
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City and County of San Franciseo

Deparimant of Public Haoith Pepuiation Heaolth Divion
Envionmental Health Bronch

49 § Vo Ness Ave, Sufte 00 San Fronclico, CA 94103
(415} 252-68&3

POPULATION HEALTN DIVIKION
SAN FRANCISCD DEFARTHENT OF BIRLE HEALYH

Apilcation fat the Sateaf Tabacca Products

Application Date: June 14 2021 First Date of Tobacoo Sakes:

Officiat correspondance from SFOPH will be sent to the malling address on record with the
- San Franciseo Office of the Treasurar and Tax Collector (SFTTX}
San Francisco Business Account # [BAN):

San Francisco Eagle Bar , 1118071

Business Address including zip code: 1

398 12th St San Francisco CA 94103 } ;

Establishment Yype: a1 [[]Grocery/Market b} [Juquor Store ¢} [JrobaccoVape Shop

di{JGasfService Station ) [FJRestaurant/Bar  # msif:mavatty Stare g} {:!Oti‘!af L
{ Legal Owner Structure: [ JSole Propristor [ JPartnership [Z)Corporation [_JOther
Lagal Owner Emall Address:

Lex@thesfeagle.com
Lagal Ownar Phions Number:
415 618 9606
Name!{si] Attach additional sheets If necessary
%

. ; %
Main Contact’s Name: Osame 25 Legal Owner [IManager [Thegat Agent
lesus Alejandro Montiel Urbina Clother o
Main Contact's Emall: Main Contact’s Phone Numbar.
Lex@thesfeagle.com 415638 wgﬁgém

Incomplete spplications cannot be pmmsed and will be returned to the Applicant. The appi:cattan will be deemed
-sbandoned if the Applicant falls to submit a complete and accurate application with all required documentation within 30 days
from the date the application is returned to the Applicant. After 30 days, the Applicant will be required to submit a new
application and non-refundable processing fee

I/We declare under penaity of perjury the Information on this application and in other materials submitied in support of this
application are true and comrect, {/We hereby consant to ail necessary inspections made pursuant to the SF Health Code and
incidental to the issuance of any exception, permit, and operation of this business. 1f/We understand that once submitted, the
application processing fee is nonrefundable. /We acknowledge that t am/we are responsible for tomplying with altlocal, state,
and federal laws, codes, and rules and regulations relating to tobacco products, tobacoo control, and the prohibition of smoking
in enclosed establishments and certain unendosed sreas. if SFOPH staff discovers false or misleading information, 1/we

e tobacco permit may be denied or revoked by SFDPH. 1/\We may not sell sny tobacco products, including
but not imitet to, igorettes, electronic nicotine delivery systems, and nicatine-containing products without first obtaining 2
b Sales Permit. I/ We understand selling tobaccs products without a valid SFDPH permit may resultin the

valld SFOP
denial of aSFOPH aocosaiggif
P Datey Date:
X Ix
Blisfe «
R~ e gt V5,202004




Instructions for the Application for the Sale of Tobacco Products

Application Date: The date the legal owner submits the application.

Fiest Date of Tobacts Sales: The date the legal owner intends to begin selling tobacco products. H tobateo sales have oecurred priot to the
submittal of the application, put the date of the first tobaceo sake. If the applicant Is only amending the permit, you may leave this blank.

Legal Ownar Structures i the legal owner structure Is not 8 sole peoprietonhip (one person ovmed), the ownership percentages must be
discdosed. Legal documentation providing the ownership percentages and signatures of all owners must be submitted with this appéication,
An application will be considered incomplete if this legal documentation Is not submitted.

Legal Owner Name: The legal owner Is the applicant and the entity that the Permit to Operate will be issued to. The legel awner name

must be the same name tised with the Sen Francisco Office of the Treaswer and Tax Collecior (SPTYX} ant the California Department of
Tax and Fee Administration (CDTFA}

Legsd Ownor Emadl, Address, and Phone Number: Official correspondence from SFOPH will be sent through these points of contact,

List all Owmers or Principal Officers and Ownership Pereantages: The owners/peincipal officers and ownership percentages Histed on this

application must match with what is on the legal documentation submitted ;xmmg the owmership percentages. The Jist must also match

the corporate records filed with the California Secratary of State.

Businass Nm {D8A}: The name
SFTTX and COTFA,

Business Address: Tho sddross of tho establishmont whers tobacca sales with take place. This addrass must be the same with SETTX and
COTEA,

COTFA Cligarette Retaitar Licences #1 To sell tobacco products in the City and County of San Frantisco, an establshiment musx?sawe both a
Chgatette Rotaller License from the COTFA and a Permit to Operate 3 Tobacco Sales Extsblishment from SFDPH. SFOPH witl not issue a
Permit to Operate without zvaind CDTEA Cigarotte Retaller License. This is not the same as the Seller’s Permit from the COTFA.

Son Francisco Business Acwum # {BAN): Your account with SETTX. Onee yous tobacco perm t Is approved, SFTTX vl bill you throogh this
account to pay for the K31 Tobacts Uicense. The annual H31 Yobacco License validates your SFDPH Tobaceo permit.

Establishmant Type: Based on the Sen Francisco Zoning Code, provide the busioass establishment primary business type and pperation,

| Responsible Person’s Nama: The primary point of contact between SFOPH and the business.

Relation to Lugal Dwmer: Title of Responsible Persoa in relation ta the uga% Dwrier, -
Responsible Person’s Email and Phone Number: Official correspondence from SEDPH will be sent through these points of contact.
Signature of Applicant{s}: The application will be signed by ail Legal Owners and/or Principal Officers under penalty of perjury that the

infarmation providad is complete, Irue, scourate and correct.

S posT mm
] Retall Tobacco Permit Pre-application ol ATfalavi

Declaration of Hoealthy and Safe Working Conditions

Proof of Partnership of Incorporation with mmm%aap Pemug& ang
Signstures of Oweners {if m;

19)415 Excaption Documentation Iifapplkabm

mnﬁemmm PaymentDater. | Wi\lumbar:
L}Submmzwer e jAmended Permit
mﬁwundmmnm e e Permit

[:]i d}aapprm the issuance of 3 ?ermit w Operate
‘{Note: Seeaﬁachedmiewaadlor letter). '

e , Inspactor ,  Principal inspector ,
Losationdl; . . " Teermtwr- | Typeof Permit/Classification;

V5.202004




City and County of San Francisco
DEPARTMENT OF PUBLIC HEALTH
ENVIRONMENTAL HEALTH

Declaration of Healthy and Safe Working Conditions
Declaracion de Condiciones de Trabajo Sanas Y Seguras
RER RS TSN RT
Deklarasyon ng Mabati af Ligtas na Kondisyon sa Trabaho

The Department of Public Health is responsible for ensuring healthy and safe conditions for those working and livisg in
San Prancisco. Establishments permitted by the Departmuent must remain compliant with alf Jaws,

El Departamento de Salud ey resporsable de asegurar condiciomes soludables y seguras para ks personas que trabajan y
viven en San Proncisco. Establecimientos permitidos por of Dopariamento ddeben cumpliv con todas las leyes.

REFRARMERZFTIARBENATH~RRNTSORM. ENERRSHTRESRIEGRARGA
RENTHEES.

Ang Kagawaran ng Pampublikong Kalusugan ay may pananagutan para sa pagtiysk ng mabuti at ligtas na mge kondisyon
para $a mga naglatrabaho 3t nanipirahan sa San Prancisco. Ang tga establisyemento na pinshibintulutan ng Kagaswaran
ay dapat manatiling sumusunod 83 Jahat g mga batay.

Owner/Operator: Jesus Alejandro Montiei Urbina

DBAName of Business _3an Francisco Eagle Bar ‘

Business Address: 398 12th St San Francisco, CA 941 03
AR EANARGEXRAN.

j0j0! Le traduccion y firma sle xa declaraciin se encwentra en 1o parte pasteriar de estn pigina,
Ang pagsasalin sf paglagda ng ivong dekiarasyon ay nass likod ng pahinang ito,

1. 1 understand that this busineas st comply with all loval, state, sad federal labor faws in order 1o obtain and maintain a valid
Permit Te Opersie from the Department, § affirm that as en operalor of the above dusiness, 1 am avire of and agree to comply
with the fellowing fnws when applicable to my business:

»  Son Francisco Lebor Codes ’ L/} Yes Bs‘}o
s California Labor Code Division 4—Have and maintain Workers Compensation Insuransy or be self- /1Yo { INo
insurad)

» Californin Labor Code Division 2—Bmployment Regulation sod Supervision
«  Califoris Labor Code Division §—Occupational Health and Safety
» Al etwer foderal, siate, ansd locat fabir codes , . -
3. T will request my provides of Workers Compentatioh Jsurante jo designale as 8 “Centilicats Holder” the

SF Enyironmental Heslth Branch s 49 South Vafl Negs Ave, #6400, San Francisco, CA 94103,

on this Declaration of Healthy and Safo Wrking
Jesus Alejandro Montiel Urbina .

Print Name

1 ncknonledge that failure to ¢
suspension or revocation of my | i
referral to the applicable federsl, state, or focal agen

fth all ap{» federal, state, and local fabor Iaws may resuit in
Permit To Operste issied by the San Francisco Department of Pablic Health or a

v for euf of.
Jesus Alejandro Montiel Urbina / Lo é/ hy ! 1t
“Print Name ez i Date
P o { .
it 49 South van Ness Ave, #600, Son Fronchico, CA 94103

- Phone 415-252.3800 | Fax 415-252.3875



City and County of San Francisco

Department of Public Health Population Health Division
Environmental Health Branch

49 Souih Van Ness Ave. Suite 600 San Francisco, CA 94103
{415) 252-3800

FOPULATION HEALTH DIVIS: &

https://www.sfdph.org/dph/EH/ !QQQQQQ{ efault.asp AL FRARLISCT BEPARTIEIY OF FORLET vea s
Apphcatlon for the Sale of Tobacco Products

Application Date: First Date of Tobacco Sales:

Official correspondence from SFDPH will be sent to the mailing address on record with the
San Francisco Office of the Treasuarer and Tax Collector {SFTTX} ;

| ﬁusiness Name {DBA): San Francjsco Busingss Accoynt # (BAN):
San Francisco Eagle Bar, LLC mﬁi‘ ')g 4 d‘
Business Address including zip code: CDTFA Cigarette Retailer License #: ‘i
398 12th Street San Francisco CA 94103 ) 09134847 B o
Establishment Type: a) [J Grocery/Market b} L3 Liquor Store ¢) IJ Tobacco/Vape Shop |

dj D Gas/Serwce Station e) ] Restaurant/Bar ) (J Gift/Novelty Store g) & Other Bai , o
Legal Owner Structure: [J Sole Proprietor 8 Partnership [J Corporation D Other e f

Legai Owner Name. Legal Owner Emaii Address: :
J A Montiel Urbina _ Lex@thesfeagle.com
tegal Owner Address including zip code: Legal Owner Phone Number: t
85 Cliffside Dr Daly City CA94015 4156189606 1
List ali Qwners or Principal Officers and Ownership Percentages: {Print Name(s)) Attach additional sheets if necessary (
Jesus Alejandro Montiel Urbina 100 % |
%
 Main Contact’s Name: ! Same as Legal Gwner [J Managef {0 Legal Agent o
OOther
Main Contact’s Email: Main Contact’s Phone Number:

s e e - ——a t——r g s o e o

incomplete applicatlons cannot be processed and will be returned to the Appiicant. The application will be deemed ) ;
abandoned if the Applicant fails to submit a complete and accurate apphcat)on with all required documentation within 30 days |
from the date the application is returned to the Applicant, After 30
Pvgpp‘l_ig_t‘on d non-

{/We declare under penalty of perjury the information on this appli
application are true and correct, {/We hereby consent to all necessa.
incidental to the issuance of any exception, permit, and operation o
application processing fee is nonrefundable. I/We acknowledge tha
and federal laws, codes, and rules and regutations relating to tabac
in enclosed establishifiants and certain unenclosed areas. If SFDPH
understand that the tobjcco permit may be denied or revoied by §
but hot limited to, cigarattes, electronic ?coﬁ e delivery systems,

I3

valid SFOPH Tobacco Salgs Permit. {/'Neuhdecstand selling tohacc he |
denial of a SFDPH Tobaccg Sales (-‘eﬁm(./)d E
‘ Date: !

X ‘ 141812028 x e
Date: !

X X




Instructions for the Application for the Sale of Tobacco Products

Application Date: The date the legal owner submits the apphcatlon
First Date of Tobacco Sales: The date the legal owner intends to begin selling tobacco products. if tobacco sales have occurred prior to the
submittal of the application, put the date of the first tobacco sale. If the applicant is only amending the permit, you may leave this blank.

Legal Owner Structure: If the legal owner structure is not a sole proprietorship (one person owned), the ownership percentages must be
disclosed. Legal documentation providing the ownership percentages and signatures of all owners must be submitted with this application.
An application will be considered incomplete if this legal documentation is not submitted.

Legal Owner Name: The legal owner is the applicant and the entity that the Permit to Operate will be issued to The legal owner name
must be the same name used with the San Francisco Office of the Treasurer and Tax Collector (SFTTX) and the California Department of
Tax and Fee Administration {CDTFA).

Legal Owner Email, Address, and Phone Number: Ofﬂcial correspondence from SFDPH will be sent through these points of contact.

List all Owners or Principal Officers and Ownership Percentages: The owners/principal officers must match the corporate records filed
with the California Secretary of State,

Business Name {DBA): The name of the establishment where tobacco sales will take place. The business name must be the same with
SFTTX and CDTFA. H
Business Address: The address of the establishment where tobacco sales will take place. This address must be the same with SFTTX and
CDTFA.

CDTFA Cigarette Retailer License #: To sell tobacco products in the City and County of San Francisco, an establishment must have both a
Cigarette Retailer License from the CDTFA and a Permit to Operate a Tobacco Sales Establishment from SFDPH. SFDPH will not issue a
Permit to Operate without a valid CDTFA Cigarette Retailer License. This is not the same as the Seller's Permit from the CDTFA.

San Francisco Business Account # {BAN): Your account with SFTTX. Once your tobacco permit is appraved, SFTTX will bill you through this
account to pay for the H31 Tobacco License. The annual H31 Tobacco License validates your SFDPH Tobacco permit.

Establishment Type: Based on the San Francisco Zoning Code, provide the business establishment primary buslness type and operatlon
Main Contact’s Name: The primary point of contact between SFDPH and the business.

Relation to Legal Owner: Title of Responsible Person in relation to the Legal Owner.

Main Contact’s Email and Phone Number: Official correspondence from SFDPH will be sent through these points of contact.

Signature of Applicant(s): The application will be signed by all Legal Owners and/or Principal Officers under penaity of perjury that the
information provided is complete, true, accurate and correct.

et @Required ems. Submitted wlth"Applleation.

| Non-rafiindable Processing Fee - S
| Declaration of Haalthy and Safe Working Condxtlons Lo
|- Proof of Partnership or Incorporation (if applicable) -
Retail Tobacco Perm!t Mﬂdavit {if applicable} .-
' | 19H.6 Exception Documentation {if applicable)

lnformatuon from CDTFA'and s TX mate what #s on thls Filing Fee Amount ‘Paﬂvment Date: - Recelpt Number:
application? [J Yes 18 f_zﬁ —_ &/ 1-5 / 202‘ 0625 2|- ~07C. i
Applicant D Subsequent Buyer - : =0 Amended Permit
Quallﬂes as: Own ’W pe Permlt Type . EI New Permtt
To the Dlrector of Pub!ic Hea th ,aftf r evIewlng thls appllcatton on: o / ' ,
I I recommend the issuance of a ‘Permnt to Operate Ot disapprove the issuance of a Permlt to Operate
S . ; (Note. See attached review and/or letter)

lnspectorv : ELAC RN A : Prindpailnspmr ’ '
Location JD: [ 1 952_ ! L [ Permit#:1- lType of Penmt/Classiﬁcation' H 3, '

V6.202162
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EXHIBIT “K”



Incomplete SFDPH Tobacco Application: San Francisco Eagle Bar, 398 12th St, SF, 94103

Young, Janine (DPH) <janine.young@sfdph.org>
Thu 8/5/2021 5:28 PM

To: LEX@THESFEAGLE.COM <LEX@THESFEAGLE.COM>
Cc: Prado, Uzziel (DPH) <uzziel.prado@sfdph.org> ;

@l 2 attachments (929 KB)

Tobacco Application Review Checklist - 398 12th Street_incomplete.pdf; Tobacco Permit Application - 398 12th Street with
highlights.pdf;

Dear Jesus Urbina,

Attached to this email is the incomplete SFDPH Tobacco Permit Application Checklist and Review for San
Francisco Eagle Bar located at 398 12th St, SF, 94103.

Please correct the below items to complete your application {see highlighted areas on the attached
application):

1. Fill in the ownership percentages listing you as 100% owner of San Fracisco Eagle Bar, Inc.
2. Submit your CDTFA Cigarette Retailer License #.

3. SFDPH will change the Legal Owner Name to San Francisco Eagle Bar, Inc. to match the San Francisco
Treasurer and Tax Collector's Office (SFTTX) Business Account.

Submit a completed tobacco permit application by the end of business day 09/07/2021.

If my Office does not receive a completed tobacco permit application by end of business day
on 09/072021, this application will be deemed abandoned and will lead to a denial of the application.

Also, for your convenience, the attached checklist provides additional reasons that will lead to the denial
of the SFDPH Tobacco Permit.

In accordance with San Francisco Health Code, Article 19H, Section 19H.3, you may not sell tobacco
products, including cigarettes, without first obtaining a SFDPH Tobacco Permit.

If you have any questions, please contact Senior inspector Janine Young at (415) 252-3903 or Senior
Inspector Uzziel Prado at (415) 252-3873.

Janine Young, Senior Health Inspector

Retail Tobacco and Smoking Program

QOffice or Field Hours: Tuesday - Friday, 7:30 AM - 6 PM
Environmental Health Branch

Population Health Division, San Francisco Department of Public
49 South Van Ness Ave, Suite 600 | San Francisco, CA 94103
415.252.3903 (direct)

415.252.3984 (fax) 5



REACH -for- Results, Equity, and Accountability for Community Health

Our Mission: Drawing upon community wisdom and science, we support and develop evidence-based
policies, practices, and partnerships that protect and promote health, prevent disease and injury, and
create sustainable environments and resilient communities.

Our Vision: Community-centered leader in public health practice and innovation.

CONFIDENTIALITY NOTICE: This email message or document and any attachments are solely for the intended recipient and may contain
confidential or privileged information. If you are not the intended recipient, any disclosure, copying, use, or distribution of the information
included in this message and any attachments is prohibited. If you have received this communication in error, please notify the sender
immedlately and permanently delete or otherwise destroy the information.



CONFIDENTIALITY NOTICE: This email message or document and any attachments are solely for the intended recipient and may contain
confidential or privileged information. If you are not the intended recipient, any disclosure, copying, use, or distribution of the information
included in this message and any attachments is prohibited. If you have received this communication in error, please notify the sender
immediately and permanently delete or otherwise destroy the information.

From: Chad Henderson <chad@thesfeagle.com>
Sent: Wednesday, August 11, 2021 3:16 PM

To: Young, Janine (DPH) <janine.young@sfdph.org>
Subject: CDTFA

This message is from outside the City email system. Do not open links or attachments from
untrusted sources.

Hi Janine

| spoke to a representative at the CDTFA and they gave me our current permit # 091348008
Please give me a call when you have a chance.

Best

Chad
415 678 9375



EXHIBIT *“L”



Inspection Report: Tobacco & Smoking Program  [inspection Date: 9 / 2.4 /20 23
San Francisco Department of Public Health Time of Inspection: ‘ 1‘ a5 21
Population Health Division — Environmental Health Branch EHD Lo catld Py

49 South Van Ness Ave. Suite 600 San Francisco, CA 94103 b
https://www.sfdph.org/dph/EH/Tobacco/default.asp To acco Permit #: T'H W_M

Facility Name {DBA): _SF 5&0] le_ﬁg Address: 3?6 lz‘ﬂ"l St

[permitowner Name: Ay Permitlocuad 0 SE_Edgle Ewone contoct (415) 618 7406

Email: [ £Xe -fhesr-' EMILE. com Required Actioi from Permit Owner:
Inspection Type: - Inspegtion Report: U No further action required
(1 Routine [ Reinspection | Mice of Correction . Discontinue the illegal sales/distribution of tobacco products.
[ Complaint onsultation | [J Notice of Violation IB/B..Obtain a SF Department of Public Health tobacco permit.
Violations: Mark observed violations. '[J C. Relocate and sell tobacco products in a manner that requires
Code violations cited are on the back page. ‘vendor assistance by the end of the business day.
] No violations observed [0 D. Request that any person observed smoking in areas where
1 1. Incomplete/Inaccurate application submitted smoking is prohibited refrains from smoking.
[J 2. Unpaid License fees Correct By: @{Submlt a SF Department of Public Health
[ 3. Permit/Licenses not displayed &‘ ]_J 2.028retail tobacco permit application.

[J 4. Signage not posted
[ 5. Right to inspect denied
. Tobacco sales without a valid permit
[1 7. Sale of tobacco products without assistance
[1 8. Sale of single cigarettes
[ 9. Sale to minors (person <18 years old)

] F. Pay all license fees.

O G. Correct information on license(s) and/or
permit(s).

[ H. Post licenses and permits in a
conspicuous location in the store.

[ 10. Sale to persons aged 18, 19, or 20 [ Postsignage.
[J 11. Sale/Distribution of flavored tobacco products J J. Remove
2. Smoking in prohibited area tobacco products from display and premises.
[J 13. Sale/Distribution of restricted e-cigarette products
[ 14. Other tobacco control laws violated ... Ok

Observations Jeint TﬂSPCd”w) w/ k Dm

( S’fo? jiutm Topb <o PRODUCIS Wio §F’1>P)} ToBacto PEEMW‘ '_3(

Pt i,

AD":::"D"P“:LD“_:"T“‘;““ At;ac'l‘_e"ti O Self-Verification of Corrected Violation(s): To venfy correctlon of vuolatlon(s), send pictures
etail Tobacco Application |- v Facility Name and Address to the Tobacco & Smoking Program’s Google Voice Number:

[J Notice of Abat t Confere
0 anl::ac;nt R:pth? onerence {415) 226-9564 or to the below email by end of business day (date):

[0 Compliance Agreement

O SFPD Report # Inspectqr Name:\)A N ”\) 5 YDuN(] inspector Signature:

[ Tobaceo Retail License Booklet . N ilnd
[ Out of Business Form Inspector Email: ‘ani ne. Jound @sfdph.org | inspector Phgng i: 64'\5) ZBZ— 56}

Foilure to comply may result in o combination of one or more of the foflowing: Reinspectioh fee at-## hourly rate (30 minutes minimyf) pév site visit; issuance of on
abatement order; administrative penalty of up to $500 per day; permit suspension of up to 365 days; and/or a referral to the City Att'zé'/nuey’s t¥fice in order to take civil or
criminal action (Pursuant to SF Bus. and Tax Reg. Code, Article 1, Sect 35; SFHC Sections 19H.17, 19H.19, 19H.20, 19N.3(b), 596, and/1009.25) Violations cited are a public
nuisance and must be corrected as established in this Notice {19H.18(a)). Furthermore, violations of the retail tobacco permit ordiy{nce are upfair business practiges and

. presumed to damage each and every resident of the community in which the business operates (19H,18(b)).

Received By: (Print) ,&/ N ; Received By: (Signature)

Referrals: [ Page 1lof | - V8.202103




1 [Health Code Section{s)]. Code Description. Correction. Additional Comments.

1a. SFDPH

[19H.4{a)]. An Application for a Tobacco Sales permit shall be submitted in the name of the person(s) proposing to engage in the sale of
Retail | Tobacco Products and shall be signed by each person or an autharized agent thereof. A separate application is required for each location
Tobacco | where Tobacco Sales are to be conducted. All Applications shall be submitted on a form supplied by the Department. [19N.3(a); 19N.5]. An
Application | -establishment must have a valid Tobacco Sales permit to sell electronic cigarettes. Submit a complete Application for the Sale of Tobacco
Products and/or E-Cigarette by the correction date.
1b. | [19H.16). No person may obtain a tobacco sales permit by fraudulent or willful misrepresentation. Immediately discontinue the sales of
Fraudulent | tobacco products. SFDPH may suspend, revoke, and/or impose an administrative penalty for submitting a fraudulent application. The City
Application | may prosecute for either an infraction dr a misdemeanor punishable by a fine of up to $500 per violation,
2. Fees | [19H.3; 19H.4(a); 19H.7; 19H.13; SF Business and Tax Regulations Code, Article 1, Sec 35]. In order to obtain and maintain a valid SFDPH
Tobacco Sales permit, the Applicant, Permittee, Establishment, or Agent is liable for the following fees when due to the appropriate City or
State agency: (A) Non-refundable Tobacco Sales Application Fee; (B) Planning Department Zoning Referral Fee; (C} City and County of San
Francisco Licenses Fee; (D) California Department of Tax and Fee Administration Annual License Fee; and (E} City and County of San Francisco
Cigarette Litter Abatement Fee (in accordance with SF Administrative Code Chapter 105); (F) When the Department prowdes environmental
health inspection services, including but not limited to, training, and consultation; and (G) When the Department finds violations of local,
state, or federal law, requiring follow up inspections to determine correction of cited violations, Establishment is liable for payment of fees.
Submit proof of payment to SFDPH Retail Tobacco Program, Failure to resolve financial obllgatmns may result in a suspension of tobacco
sales permit until proof of payment is provided to SFDPH.
3. Display :| [19H.4(e)]. Each Permittee shall display the permit prominently at each location where Tobacco Sales occur. No permit that has been
Permit | suspended shall be displayed during the period of suspension. A permit that has been revoked is void and may not be displayed. Post Permit
‘| 10 Operate in a prominent location that is visible to the public and available for review by SFDPH staff,
4, Post | [19F Sect. 1009.22(1)(1}]. Post cleor and prominent building entryway “No Smoking/Vaping” signs at each entrance to the establishment;
Signage | [19F Sect. 1009.22(i)(2)]. Post clear and prominent general “No Smoking/Vaping” signs inside the establishment; [190.6). Post clear and
prominent no smoking/vaping signs that includes “No use of smokeless tobacco products” at each entrance of the athletic venue; [19P.4].
Post a sign or other notice in the establishment, stating that in San Francisco it is unlawful to sell Tobacco Products, including smokeless
tobacco and electronic cigarettes, to persons who are 18, 19, or 20 years of age. In accordance with SFDPH Signage Rules and Regulations, *
clearly post signage In a prominent location that is visible to the public. For building entryway “No Smoking” or “Tobacco 21” signs, please
. order online at http://sanfranciscotobaccofreeproject.org -> Learn More-> Signage
5. Right to | [19H.9}. The Director of SFDPH or a designee may enter and inspect at any time during regular business hours at any Establishment that is
Inspect | engaging in tobacco sales, or is suspected by the Director of engaging in such sales. Allow any authorized agent of SFDPH to enter, inspect,
interview staff, and photo document at any establishment at any time during regular business hours of operation, DPH staff must present
proper credentials in order to enter and inspect premises at any time during regular business hours.
6. Valid | [19H.3; 19N.3]. No persons may engage in the tobacco sales or allow tobacco sales in any establishment without first obtaining and
Permit | maintaining a valid tobacco sales permit from the San Francisco Department of Public Health for each location where tobacco sales are t
conducted. Immediately discontinue sales of tobacco products and submit the required application{s} and non-refundable processing fees
by the correction date provided on the previous page.
7. Seif- : [19H.10; 19D Sect. 1009.1; 19N.5]. Cigarette vending machine found at establishment. {19H.11; SF Police Code 4600.3; 19N.5]. San
Service : Francisco Police Department confirmed self-serwce sale of tobacco products. Disglay and sell tobacco products in a manner that reguires
vendor gr.retaller-a§i§§gg_§g!gs ,
8. Single : [19H.13; CA Penal Code 308.2]. A person may not sell any cigarette except in a sealed manufacturer’s package meeting federal labeling
Sale i requirements. Immediately discontinue opening cigarette packs for the sale, distribution, or furnishing of single cigarettes.
9.Sale to | [19H.14; 19N.5; CA Penal Code 308(a)(1){A){i)]. Tobacco product sale to a minor is prohibited.. immediately discontinue sales of tobacco
Minors | products to anyone under the age of 18. SFDPH is authorized to suspend a tobacco permit for up to 365 days depending upon frequency of
the violation.,
10. Sale to | [19H.14-1; 19N 5; 19P.3(a); CA Penal Code 308(a}{1}{A)i)]. Tobacco product sale to a person aged 18, 19, or 20 is prohibited. Immediately
18, 19, or 20 | .discontinue sales of tobacco products to individuals aged 18, 19, or 20,
Year Olds ) . e
11, Flavored | [19Q.2; 19H.14-2; 19Q.3; 19Q.4] The sale or distribution by an Establishment of any Flavored Tobacco Product or any Flavored Cigarette is
Tobacco | prohibited. Remove all Flavored Tobaceo Products for sale or display from premises. [195.2(a}] No Person shall sell or distribute any
Products | Flavored Tobacco Product to a Person in San Francisco. Discontinue all dlstnbutlon of Flavored Tobacco Products to anvone in San
Francisco.
12a. SF | [19F 1009.22; 19H.12; 19N.4; 190.3). No owner of any property, fac:hty or establishment subject to SF Health Code Article 19 shall permit
Smoking | any person to smoke in a prohibited area. Post signage and when observed, retjuest patron or tenant to refrain from smoking in a
Prohibition |. prohibited area without threat of eviction for a residential tenant and[or physical ejectment of a patron from the premises.
12b. CA | [19H.15; CA Labor Code Sec 6404.5; 19F 1009.22; 19N.4; 190.3). An employer or owner-operator of an owner-operated business shall not
Workplace | knowingly or intentionally permit, and a person shall not engage in, the smoking of tobacco products at a place of employment or in an
Indoor Clean | enclosed space. immediately discontinue smoking or use of electronic cigarette devices in prohibited enclosed areas of the workplace.
Air s
13. | [19R.2; 19H.14-3). Sule or distribution of electronic cigarettes lacking a Food and Drug Administration (FDA) premarket order of approval to
Restricted | ony person in San Francisco is prohibited. Remove all restricted e-cigarette products without FDA premarket approval for sale or display.
E-cigarette | [195.2(b)] No Person shall Sell or Distribute electronic cigarettes lacking a Food and Drug Administration (FDA) premarket order of approval
Products | to any persons in San Francisco. Discontinue all distribution and sales of e-cigarette products without premarket approval to any person in
San Francisco. Visit https://www.fda. gov/tobacco-products/products-gutdance-regulanons/market-and -distribute-tobacco-product
14. Other | _[19H.13; 19N.5]. No Person, Establishment, Permittee, Permittee’s agent or employee may violate any local, state, or federal law applicable
tobacco | to Tobacco Products or Tobacco Sales, including but not fimited to: [19) 1009.92; 19N.5}. No person shall sell tobacco products in a
control laws pharmacy. Immediately discontinue sales of tobacco products.
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SFDPH Tobacco Application Required: SF Eagle is Selling Tobacco Products without valid
SFDPH Tobacco Permit

Young, Janine (DPH) <janine.young®@sfdph.org>
Wed 9/6/2023 4:43 PM

To:tom®@thesfeagle.com <tom@thesfeagle.com>
Cc:Dea, Katie (DPH) <katie.dea@sfdph.org>

mj 4 attachments (5 MB)

SFDPH Issued Permits from 2004 to 2023.pdf; Tobacco Application Review Checklist - incomplete.pdf;, New Owner Inspection-
2023.0721.pdf; Updated Retail_Tobacco_Application with vV6.202108 - Fillable Form.pdf;

Good evening,

| submit the requested files through NextRequest. {See SFDPH Issued Permits from 2004 to 2023)
SFDPH only issued one tobacco permit which was closed by the Permit Holder in 2012.

Additionally, SF Eagle didn't apply for a permit until 2021. The application was incomplete and never
completed as requested. So, the application was considered abandoned as stated in the Rules and
Regulations for the SFDPH Tobacco Permit.

On July 21, 2023, | issued a Notice of Correction (attached) requiring the submittal of the completed
SFDPH Tobacco Application with the $120 processing fee. The application due date was August 31, 2023,

Since 2015, the San Francisco Health Code limits SFDPH ability to issue new tobacco permits. No new
tobacco permits may be issued to any location meeting one or more of the following criteria:

* in any Supervisorial District with 45 or more active SFDPH tobacco permits;

* Within 500 feet of a retailer with an active SFDPH tobacco permit;

¢ Within 500 feet of a school;

* Operating a food establishment with on-site food or alcohol consumption (e.g., bar, restaurant,
etc.);

* Operating a tobacco shop; or

¢ SFDPH did not previously issue a tobacco permit at the location.

However, according to Alex, cigarettes have been sold since the bar was purchased in 2012. Therefore,
to support the claim of tobacco sales prior to the density law effective date, | requested that the
Applicant includes proof that SF Eagle:

(1) Had a valid CDTFA Tobacco License every year since 2012; and

(2) SF Eagle paid SFTTX the cigarette litter abatement fee.

Unfortunately, submitting the requested documents doesn't guarantee that SFDPH will be able to issue a

tobacco permit to 398 12t St dba SF Eagle. These documents allow me to discuss your case to EHB
management team.

Attached is the SFDPH tobacco application. Please let me know when | can expect the requested
submittals - the SFDPH tobacco application, $120 processing fee, and additional documentation.
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Sincerely,

Janine Young, Senior Health Inspector

Retail Tobacco and Smoking Program

Office or Field Hours: Tuesday - Friday, 7:30 AM - 6 PM
Environmental Health Branch

Population Health Division, San Francisco Department of Public
49 South Van Ness Ave, Suite 600 | San Francisco, CA 94103
415.252.3903 {direct)

415.252.3984 (fax)

REACH -for- Results, Equity, and Accountability for Community Health

Our Mission: Drawing upon community wisdom and science, we support and develop evidence-based
policies, practices, and partnerships that protect and promote health, prevent disease and injury, and
create sustainable environments and resilient communities.

Our Vision: Community-centered leader in public health practice and innovation.

CONFIDENTIALITY NOTICE: This email message or document and any attachments are solely for the intended recipient and may contain
confidential or privileged information. If you are not the intended recipient, any disclosure, copying, use, or distribution of the information

‘included in this message and any attachments is prohibited. If you have received this communication in error, please notify the sender
immediately and permanently delete or otherwise destroy the information.

59



EXHIBIT *N”



City & County of San Francisco
Department of Public Health
Environmental Health Branch
Tobacco & Smoking Program

49 S Van Ness Ave. Suite 600 SF, CA 94103

(415) 252-3800 , POPULATION HEALTH DIV’!SION
https://www.sfdph.org/dph/EH/Tobacco/default.asp SAN FRANCISCO DEPARTMENT OF PUBLIC HEALTH

Tobacco Application & Pre-Application Affidavit Review

Business/DBA Name: San Francisco Eagle Bar Date Received: 6/25/2021
Business Address: 398 12th Street SF BAN #: 1118071
CDTFA Cigarette
Legal Owner Name: San Francisco Eagle Bar Inc Retailer License #:
Main Contact Name: jesus Alejandro Montiel Urbina EHD Location ID: 110521
Contact Phone #: 4156189606 Establishment Type:  Bar/Tavern
Email Address: lex@thesfeagle.com Legal Owner Structure: Corporation

The following information has been reviewed and submitted. All information matches across the Tobacco
Application, SF Business Account, & CDTFA License: YES, NO, PENDING, or N/A

INo | Owner Name, DBA Name, & Business Address

.No l San Francisco Business Registration Account

State of California Cigarette Retailer License
List All Owners & Percentages % of Ownership

- Pre-application Affidavit

1 Non-refundable Application Processing Fee

Yes Documents Signed By All Applicants

Yes Declaration of Healthy & Safe Working Conditions, completed, signed & dated

Yes For LLCs & Corporations, Document from Secretary of State listing the corporate ownership

] Legal documentation of a Direct Negotiation between the Original Owner and New Buyer

NOTE: Change of Ownership means:

1. A change of fifty percent {50%) or more of the ownership of the business within a 12-month period, or

2. For a corporation, transfer of twenty-five (25%) or more of the stock ownership within a 12-month period.
New Buyer, Subsequent Buyer, Seismic Retrofit, and A Child Exceptions only applies to Retail Food
Establishments or Tobacco Shops.



Which Track Is the Business Applying For?

I::I Amendment/Update Records (Use Original Permit Date)

] Legal Owner Name

[1 pBA

] Increase/Decrease Partners/Officers
] Increase/Decrease Stock Percentages
[] update Contact Information

D New Permit Under One-Time Exception

[C] New Buyer of Retail Food Store or Tobacco shop that was owned and operated from Jan. 18, 2010 to Jan.
18, 2015 AND had a tobacco permit since Jan. 18, 2015.
[[] Subsequent Buyer of a Retail Food Store or Tobacco Shop

[1 Achild of Original Owner
[] Death or Divorce
[] Seismic Retrofit under Chapter 34 of the Department of Building Code

New Permit Under Density Rules

[JYes[/]No s it located within 500 ft. of a school?

Yes DNO Is it located within 500 ft. of a tobacco permit?

Dves No Does it have a current/previous tobacco permit?

Yes [:]No Is it a tobacco shop or restaurant/bar that serves on-site consumption of food and/or
[V]ves [[INo beverages? Is it in a Supervisorial District that has 45 or more tobacco permits?

SUPERVISORIAL DISTRICT: © (] 4 0f Tobacco Permits: 89 As Of This Date: __ 11/09/2023

An application will be deemed abandoned if the Applicant fails to submit all required items within 30 days
from the date the application form is first submitted to the Department. After 30 days, the Applicant will
be required to submit a new application and nonrefundable application fee. ‘

Application Status:Incomplet{~|

Comments:

1) Submit proof of CDTFA Clgarette and Tobacco Products Retailer's License with Legal Owner Name, DBA, and Street Address

matchmg SFTTX BAN (Actlve) and SFDPH Tobacco Pe n

2) SFTTX BAN #1118071 is "Inactive” accordmg to SFTTX. Provide an "Active" SFTTX BAN with Legal Owner Name, DBA, and Street

Add

ess

3) Legal

10. Please submit valid CDTFA

Staff Reviewer Name: Janine Young Initial Review Date: 11/09/2023
Direct Line: (415) - 252-3903 Final Review Date:
Email:  janine.young@sfdph.org Permit Notification Date:

Referral: DFood I:]Off-Sale Alcohol DWeights& Measures
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4/3/25, 12:46 PM Mail - Vega, Michelle (DPH) - Outlook

[5 Outlook

Fw: Incomplete SFDPH Tobacco Application: San Francisco Eagle Bar, 398 12th St, SF, 94103

From Young, Janine (DPH) <janine.young@sfdph.org>

Date Thu 11/9/2023 4:53 PM

To tom@thesfeagle.com <tom@thesfeagle.com>; Lex@thesfeagle.com <Lex@thesfeagle.com>
Cc  Phan, lvy (DPH) <ivy.phan@sfdph.org>; Dea, Katie (DPH) <katie.dea@sfdph.org>

[ﬂJ 3 attachments (4 MB)

Tobacco Permit Application - 398 12th Street with highlights.pdf; Tobacco Application Review Checklist - Incomplete.pdf;
Updated Retail_Tobacco_Application with V6.202108 - Fillable Form.pdf;

Good evening,

On July 21, 2023, | conducted a joint inspection with District Inspector Katie Dea. During the inspection,
| observed that your Establishment sells various brands of cigarettes. In order to sell tobacco products,
you must first obtain the California Department of Tax and Fee Administration (CDTFA) Retail Tobacco
License and San Francisco Department of Public Health (SFDPH) Permit to Operate a Retail Tobacco
Permit.

After the inspection, | reviewed your file and learned that in 2021, you submitted an incomplete SFDPH
Tobacco Application, and SFDPH didn't complete the review process.

Therefore, | re-evaluated your submitted 2021 SFDPH application and provided a blank application to
allow you to provide updated information.

Please submit a completed SFDPH application by providing the following information within 30 days,
before close of business day on Monday, December 11, 2023:

1. Review the attached SFDPH Application Review and Checklist for details.
2. Submit an updated SFDPH application with the following information:

e Legal Owner

e DBA

e Site Address

¢ Legal documentation of corporate officers and stock ownership
* Active SFTTX BAN

¢ Valid CDTFA Retail Tobacco License

3. Provide proof of valid BOE or CDTFA Retail Tobacco License from beginning of your operations at
398 12" st dba San Francisco Eagle Bar.

If the required information is not submitted by December 11, 2023, you will be denied a SFDPH Tobacco
Permit on the basis of the submittal of an incomplete application and one or more reasons provided as
grounds for permit denial pursuant to San Francisco Health Code, Section 19H.4(f).

https://outlook.office365.com/mail/id/AAMKADY 1ZjdjMDIzLThmZDktNDVKMC1hNTAOLTNIY2I3ZmQ3NzYzZABGAAAAAABKY %2FIKICpqQqFWy7TNd...  1/3



4/3/25, 12:46 PM Mail - Vega, Michelle (DPH) - Outlook
If you have any questions or concerns, please feel free to contact our team by email or phone.

Sincerely,

Janine Young, Senior Health Inspector

(pronouns: she/her)

Office or Field Hours: Monday - Friday, 8:30 AM - 4 PM
Environmental Health Branch

Retail Tobacco and Smoking Program

Population Health Division, San Francisco Department of Public
49 South Van Ness Ave, Suite 600 | San Francisco, CA 94103
415.252.3903 (direct)

415.252.3984 (fax)

REACH -for- Results, Equity, and Accountability for Community Health

Our Mission: Drawing upon community wisdom and science, we support and develop evidence-based
policies, practices, and partnerships that protect and promote health, prevent disease and injury, and
create sustainable environments and resilient communities.

Our Vision: Community-centered leader in public health practice and innovation.

CONFIDENTIALITY NOTICE: This email message or document and any attachments are solely for the intended recipient and may contain
confidential or privileged information. If you are not the intended recipient, any disclosure, copying, use, or distribution of the information
included in this message and any attachments is prohibited. If you have received this communication in error, please notify the sender

immediately and permanently delete or otherwise destroy the information.

From: Young, Janine (DPH)

Sent: Thursday, August 5, 2021 5:28 PM

To: LEX@THESFEAGLE.COM <LEX@THESFEAGLE.COM>

Cc: Prado, Uzziel (DPH) <uzziel.prado@sfdph.org>

Subject: Incomplete SFDPH Tobacco Application: San Francisco Eagle Bar, 398 12th St, SF, 94103

Dear Jesus Urbina,

Attached to this email is the incomplete SFDPH Tobacco Permit Application Checklist and Review for San
Francisco Eagle Bar located at 398 12th St, SF, 94103.

Please correct the below items to complete your application (see highlighted areas on the attached
application):

1. Fill in the ownership percentages listing you as 100% owner of San Fracisco Eagle Bar, Inc.
2. Submit your CDTFA Cigarette Retailer License #.

3. SFDPH will change the Legal Owner Name to San Francisco Eagle Bar, Inc. to match the San Francisco
Treasurer and Tax Collector's Office (SFTTX) Business Account.

Submit a completed tobacco permit application by the end of business day 09/07/2021.
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4/3/25, 12:46 PM Mail - Vega, Michelle (DPH) - Outlook

If my Office does not receive a completed tobacco permit application by end of business day
on 09/072021, this application will be deemed abandoned and will lead to a denial of the application.

Also, for your convenience, the attached checklist provides additional reasons that will lead to the denial
of the SFDPH Tobacco Permit.

In accordance with San Francisco Health Code, Article 19H, Section 19H.3, you may not sell tobacco
products, including cigarettes, without first obtaining_.a SFDPH Tobacco Permit.

If you have any questions, please contact Senior Inspector Janine Young at (415) 252-3903 or Senior
Inspector Uzziel Prado at (415) 252-3873.

Janine Young, Senior Health Inspector

Retail Tobacco and Smoking Program

Office or Field Hours: Tuesday - Friday, 7:30 AM - 6 PM
Environmental Health Branch

Population Health Division, San Francisco Department of Public
49 South Van Ness Ave, Suite 600 | San Francisco, CA 94103
415.252.3903 (direct)

415.252.3984 (fax)

REACH -for- Results, Equity, and Accountability for Community Health

Our Mission: Drawing upon community wisdom and science, we support and develop evidence-based
policies, practices, and partnerships that protect and promote health, prevent disease and injury, and
create sustainable environments and resilient communities.

Our Vision: Community-centered leader in public health practice and innovation.

CONFIDENTIALITY NOTICE: This email message or document and any attachments are solely for the intended recipient and may contain
confidential or privileged information. If you are not the intended recipient, any disclosure, copying, use, or distribution of the information

included in this message and any attachments is prohibited. If you have received this communication in error, please notify the sender

immediately and permanently delete or otherwise destroy the information.
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San Francisco Department of Public Health
Naveena Bobba, MD
Acting Director of Health

City and County of San Francisco
Daniel Lurie, Mayor

Notification of Tobacco Permit Denial

EFFECTIVE DATE: February 4, 2025
FACILITY NAME (DBA):  San Francisco Eagle Bar, LLC FACILITY ADDRESS & ZIP: 398 12™ St. San Francisco CA
94103
LEGAL OWNER NAME: ] A Montiel Urbina RESPONSIBLE PERSON J A Montiel Urbina
NAME:
Mailing Address, City, State, Zip: 398 12TH ST SAN FRANCISCO CA 94103
EHD ID#: 110521 Supervisorial District: 6 Number of Tobacco Permits: 77

Dear Jesus Alejandro Montiel Urbina :

You submitted an application for a Retail Tobacco Sales Permit on June 25, 2021. You are hereby notified that
your application for San Francisco Department of Public Health (SFDPH) Retail Tobacco Sales Permit at 398
12" St. (“Business Location”) has been denied, in accordance with Article 19H of the San Francisco Health
Code (SFHC) and San Francisco Department of Public Health Director’s Rules and Regulations for Retail
Tobacco Sales, on the following basis:

Reasons for Denial of Retail Tobacco Sales Permit:

1. According to the SFHC 19H.4(f) and 19H.5(a), no new permit shall be issued in any
supervisorial district that has 45 or more Establishments with Tobacco Sales Permits.
The Business Location is in Supervisorial District 6 which currently has 77 valid Retail
Tobacco Sales Permits.

2. According to SFHC 19H.4(f), no new permit shall be issued if the Applicant will be located
within 500 feet of the nearest point of the property line of an existing Establishment as
measured by a straight line from the nearest point of the property line on which the
Applicant's Establishment will be located to the nearest point of the property line of the
existing Establishment. (Please see the attached map)

The Business Location is located within 500 feet of 1 other Establishments that have a valid
Retail Tobacco Sales Permit.

3. According to SFHC 19H.4(f)(6), no new permit shall be issued to any Applicant whose main
purpose is offering food or alcoholic beverages for sale or consumption on the premises,
including Bars and Restaurants.

The Business location is permitted as a Bar & Tavern.

The mission of the San Francisco Department of Public Health is to protect and promote the health of ali San Franciscans.
We shall ~ Assess and research the health of the community ~ Develop and enforce health policy ~ Prevent disease and injury ~
~ Educate the public and train health care providers ~ Provide quality, comprehensive, culturally-proficient health services ~ Ensure equal access to all

naveena.bobba@sfdph.org ¢ (415) 554-2526 + 1@ qrove Street, Room 308, San Francisco, CA 94102



In addition, we have reviewed all seven exceptions under SFHC Article 19H.6 listed below, where
SFDPH has determined that the applicant does not qualify for any exception. If you believe that you
do qualify for one of the below exceptions, you are able to submit a new tobacco application with
the $100 nonrefundable processing fee.

SECTION 2. EXCEPTIONS FOR CERTAIN NEW PERMITS

1. A Retail Food Store Establishment or Tobacco Shop Permittee since January 18, 2010, may
submit an affidavit to the Director attesting to: {a) their ownership of the Establishment; (b)
under the same Tobacco Sale Permit; (c) for at least five (5) consecutive years immediately
before the submission of the affidavit; and (d) Direct Negotiations. Upon submission of the
Permittee’s affidavit, a New Buyer may apply for a Tobacco Sales Permit for the Permittee’s
Retail Food Store Establishment or Tobacco Shop.
The Permittee (i.e. John Gardiner and Joseph Banks) at the Business Location was issued
their Retail Tobacco Permit on June 30, 2004, but did not own and operate continuously
from January 18, 2010, to January 18, 2015 and are therefore not considered Tavern
Permitee.

2. Seismic Retrofitting Relocation. A Retail Food Store Establishment or Tobacco Shop
Permittee as of January 18, 2015, which must relocate from their Establishment due to
seismic retrofitting under Chapter 34B of the Building Code may apply for a Tobacco Sales
Permit for their Establishment. The Permittee’s application is subject to further review
including confirmation of seismic retrofitting by the Department of Building Inspection.

The Permittee at the Business Location is not relocating due to seismic retrofitting under
Chapter 34B.

3. Subsequent Buyer of a Retail Food Store or Tobacco Shop. A Retail Food Store
Establishment or Tobacco Shop New Buyer may submit an affidavit to the Director attesting
to: (a) their ownership of the Establishment; (b) under the same Tobacco Sales Permit; and
(c) for at least ten (10) years. Upon submission of the New Buyer’s affidavit, a Subsequent
Buyer may apply for a Tobacco Sales Permit for the New Buyer’s Retail Food Store
Establishment or Tobacco Shop. A Subsequent Buyer applying for a new Tobacco Sales
Permit must acquire a 100% ownership interest in the Establishment.

The Permittee at the Business Location is not the Original Owner as of January 18, 2015,
and therefore cannot be defined as a New Buyer.

4. New Buyer of a Tavern. A Tavern Permittee since January 18, 2010, that seeks to
demonstrate previous compliance with Section 1009.23(d) of Article 19F of SFHC (prohibition
against smoking in enclosed areas), shall submit a copy of their previously approved SFDPH
application which establishes that an area within the Tavern is a historically compliant
semi-enclosed smoking room. Additionally, the Tavern Permittee may submit an affidavit to
the Director attesting to: (a) their ownership of the Establishment; (b) under the same
Tobacco Sale Permit; (c) for at least five (5) consecutive years immediately before the
submission of the affidavit; and (d) Direct Negotiations. Upon submission of the Tavern
Permittee’s affidavit, a New Buyer may apply for a Tobacco Sales Permit for the Permittee’s
Tavern.

The Permittee (i.e. John Gardiner and Joseph Banks) at the Business Location was issued
their Retail Tobacco Permit on June 30, 2004, but did not own and operate continuously

Naveena Bobba, MD, Acting Director of Health San Francisco Department of Public Health Page 20f4



from June 25, 2016, to June 25, 2021, and are therefore not considered Tavern Permitee.

5. Subsequent Buyer of a Tavern. A New Buyer of a Tavern may submit an affidavit to the
Director attesting to: (a) their continuous ownership of the Establishment; (b) under the
same Tobacco Sales Permit; and (c) for at least ten (10) years. Upon submission of a New
Buyer’s affidavit, a Subsequent Buyer may apply for a Tobacco Sales Permit for the New
Buyer’s Tavern. A Subsequent Buyer applying for a new Tobacco Sales Permit must acquire
100% ownership of the Establishment.

There is no New Buyer of a Tavern permitted at this location, therefore there can be no
subsequent buyer of a tavern.

6. Death or Divorce. A spouse or domestic partner may acquire the ownership from the
Permittee of an Establishment through the death or divorce. The spouse or domestic partner
applying for a new Tobacco Sales Permit must have a 100% ownership interest in the
Establishment.

The applicant, Jesus Alejandro Montiel Urbina, is not the spouse or domestic partner of the
Permittee.

7. Child of Permittee. A child of a Retail Food Store Establishment or Tobacco Shop Permittee
may apply for a Tobacco Sales Permit for their parent’s Establishment if their parent holds a
Tobacco Sales Permit as of January 2015.

The applicant, Jesus Alejandro Montiel Urbina, is not the child of the Permittee.

Appeal Process. You have the right to appeal this decision to deny your application for a tobacco retailer
permit. (Pursuant to Section 19H.24 and Article 1 of the San Francisco Business and Tax Regulations
Code). Appeals may be filed with the San Francisco Board of Appeals within 15 calendar days of the date
of this notice. Appeals may be filed in-person (by appointment only), by phone ((628) 652-1150) or email
{boardofappeals@sfgov.org). The Board’s Office is located at 49 South Van Ness Avenue, Suite 1475.
More information can be found on the Board’s website at: https://sf.gov/file-appeal-permit-or-decision.

The failure to file an appeal will waive your right to a hearing and shall deem SFDPH decision to deny
your tobacco permit as final.

Cease and Desist All Tobacco Products Sales. Immediately discontinue the sales of tobacco products,
including but not limited to, cigarettes, cigars, cigarillos, tobacco shisha, electronic smoking devices and
juices, smokeless tobacco, and nicotine-containing containing products. No person may engage in or allow
tobacco sales in any establishment without a valid SFDPH tobacco sales permit. (Pursuant to SFHC §§ 19H.3,
19N.3, and 19N.5(a)).

Naveena Bobba, MD, Acting Director of Health San Francisco Department of Public Health Page 3 of 4



imposition of Administrative Fines and Penalties. Selling tobacco products without a valid permit may result
in an administrative penalty of up to five hundred dollars ($500.00) per day for each day that tobacco
product sales occur without a valid permit. (Pursuant to SFHC §§ 19H.17(a}, 19H.20, 19N.3(b)).

Sincerely,

> _
Ved o v,

Patrick Fosdahl, MS, REHS

Director of Environmental

Health

Environmental Health Branch
SFDPH — Population Health Division

Cc: Jennifer Callewaert
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City and County of San Francisco Daniel Lurie, Mayor

|~ DEPARTMENT OF PUBLIC HEALTH ___Naveena Bobba, MD, Acting Director of Health
ENVIRONMENTAL HEALTH Patrick Fosdahl, MS, REHS
Director of Environmental Health
PROOF .OF SERVICE
I, Samﬂg ah&M , declare as follows:

Iam a citizen of the United States, over the age of eighteen years and not a party to the above-entitled
action. I am employed at the San Francisco Department of Public Health, Environmental Health
Branch, 49 South Van Ness Avenue, Suite 600, San Francisco, CA 94103.

On F?,\O L!', QDZSL I served the following document(s):

[ Notice of Violation 01 SFDPH Hearing Brief
3 Notice of Hearing p Other: _I\_Jo 't?ffg@?d\a o\c TQ de(o Pem?'ﬁ Dema\
{1 Director's Hearing Order

on the following persons at the locations specified:

SAN FRANCISCO EAGLE BAR LLC
398 12TH ST

SAN FRANCISCO,CA 94103-4330

inthe manner indicated below:

O HAND DELIVERY: I handed the documents to the person whose name and signature are:

Recipient Name Signature _
g BY U.S. POSTAL SERVICE (ortified Mail 7022 3330 0000 OS54 2239

O BY POSTING: I posted the document(s) in a conspicuous place on the building, structure or property

[0 BY ELECTRONIC MAIL: Based on an agreement of the parties to accept electronic service, 1
caused the documents to be sent to the person(s) at the electronic service address(es) listed above.
Such document(s) were transmitted via electronic mail in portable document format ("PDF") Adobe

Acrobat from the electronic address:

I declare under penalty of perjury pursuant to the laws of the State of California that the foregoing is
true and correct.

Executed _ng 4 ) 2025 at San Francisco, California.

Sl Clla
Sa,,d\j Chom

49 South Van Ness Avenue, Suite 600, San Francisco, CA 94103
Phone 415-252-3800 | Fax 415-252-3875
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Thomas E. Smurro, Esq. 301 Calle Empalme

ATTORNEY AT LAW San Clemente, CA 92672
: Telephone: 949.874.3555

February 17, 2025

“San Francisco Board of Appeals . .
49 South Van Ness Ave., Suite 1475
San Francisco, CA 94103

Via email only to: boardofappeals@sfgov.org
Re: Sun Francisco Eagle Bar
San Francisco Board of Appeals:

NOTICE IS HEREBY GIVEN: that the San Francisco Eagle Bar (hereinafler “Bar™) is
appealing the “Notification of Tobacco Permit Denial,” (hereinafter “Notification™),
dated February 4, 2025, a copy of which is attached hereto.

The Notification bases its denial as if Bar’s application, dated June 25, 2021,was one for
an applicant under the “New Permit under Density Rules.” This is not the case.

Bar is a Legacy Business, officially so designated by the City of San Francisco. This
designation requires an establishment to be in business for at least 35 years, Bar has been
at the same location, 398 12" St. in San Francisco, since in or about 1981.

Itis believed that Bar has been selling tobacco products at that location since its
inception; that it has obtained the necessary licenses from the State of California and the
necessary permits from the City of San Francisco since such licenses and permits were
required. '

Bar, like all bars in San Francisco, was required 1o close down on or about March 13,
2020 due to Covid, by orders of the Governor and the Mayor of San Francisco. Bar
complied with those orders. Bars were allowed to reopen by orders of the Governor and
Mayor in June 2021. The application of Bar at issue, dated June 25,2021, was therefore
submitted as soon as it was permitted to reopen.

Bar’s application should have been processed as an “Amendment/Update Records (Use
original permit date).”

Efforts to communicate this error has been unsuccessful as the office of the Director of

Public Health has refused to communicate with Bar’s coun 5
February 17, 2025 g / e

éﬁlgﬁlws E. Smurro
Attorfiey for San Francisco Fagle Bar
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Date Filed: February 18, 2025

CITY & COUNTY OF SAN FRANCISCO
BOARD OF APPEALS

PRELIMINARY STATEMENT FOR APPEAL NO. 25-009

1/ We, San Francisco Eagle Bar, LLC, hereby appeal the following departmental action: ISSUANCE of Denial of
a Tobacco Sales Establishment Permit No. EDH ID 110521 by the Department of Public Health which was
issued or became effective on: February 4, 2025, for the property located at: 398 12th Street.

BRIEFING SCHEDULE:

Appellant's Brief is due on or before: 4:30 p.m. on March 20, 2025, (no later than three Thursdays prior to the hearing
date). The brief may be up to 12 pages in length with unlimited exhibits. It shall be double-spaced with a minimum 12-point
font. An electronic copy shall be emailed to: boardofappeals@sfgov.org, julie.lamarre@sfgov.org, corey.teague@sfgov.org,
Natalia.fossi@sfgov.org, and adam.radtke@sfcityatty.org

Respondent's and Other Parties' Briefs are due on or before: 4:30 p.m. on April 3, 2025, (no later than one Thursday prior
to hearing date). The brief may be up to 12 pages in length with unlimited exhibits. It shall be doubled-spaced with a
minimum 12-point font. An electronic copy shall be emailed to: boardofappeals@sfqov.org, julie.lamarre@sfgov.org,
corey.teague@sfgov.org, Natalia.fossi@sfgov.org, and tsmurro@yahoo.com

Hard copies of the briefs do NOT need to be submitted to the Board Office or to the other parties.

Hearing Date: Wednesday, April 9, 2025, 5:00 p.m., Room 416 San Francisco City Hall, 1 Dr. Carlton B. Goodlett Place.
The parties may also attend remotely via Zoom. Information for access to the hearing will be provided before the hearing date.

All parties to this appeal must adhere to the briefing schedule above, however if the hearing date is changed, the briefing
schedule MAY also be changed. Written notice will be provided of any changes to the briefing schedule.

In order to have their documents sent to the Board members prior to hearing, members of the public should email all
documents of support/opposition no later than one Thursday prior to hearing date by 4:30 p.m. to boardofappeals@sfgov.org.
Please note that names and contact information included in submittals from members of the public will become part of the public
record. Submittals from members of the public may be made anonymously.

Please note that in addition to the parties’ briefs, any materials that the Board receives relevant to this appeal, including letters
of support/opposition from members of the public, are distributed to Board members prior to hearing. All such materials are
available for inspection on the Board’s website at www.sfqov.org/boa. You may also request a hard copy of the hearing
materials that are provided to Board members at a cost of 10 cents per page, per S.F. Admin. Code Ch. 67.28.

The reasons for this appeal are as follows:

See attachment to the preliminary Statement of Appeal.
Appellant or Agent:
Signature; Via Email

Print Name: Thomas Smurro, attorney for appeliant
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Daniel Lurie
Mayor

February 19, 2025

Adam Radtke

Department of Public Health

San Francisco City Attorney's Office
1390 Market Street, 7th Floor

San Francisco, CA 94102
adam.radtke@sfcityatty.org

Appeal No.:
Appeal Title:
Subject Property:
Permit Type:
Determination No.:

Board of Appeals

Julie Lamarre
Executive Director

25-009

San Francisco Eagle Bar, LLC vs. DPH
398 12th Street

Tobacco Sales Establishment Permit
EDH ID 110521

Dear Adam Radtke:

This is to notify you that an appeal has been filed with this office protesting the ISSUANCE of the above-
referenced determination. Pursuant to Article |, §8 of the San Francisco Business & Tax Regulations
Code, the determination is hereby SUSPENDED until the Board of Appeals decides this matter and
releases a notice of decision and order.

We are enclosing a copy of the Preliminary Statement of Appeal for your information.

The hearing regarding this matter has been scheduled for April 9, 2025, at 5:00 p.m., and will be held
in Room 416 of San Francisco City Hall, 1 Dr. Carlton B. Goodlett Place. The parties may also
attend remotely via the Zoom video platform.

If you have any further questions, you may email this office at boardofappeals@sfgov.org or call (628)
652-1150.

Sincerely,

BOARD STAFF

CC:

San Francisco Eagle Bar, LLC, Appellant(s)
¢/o Thomas Smurro, Attorney for Appellant(s)
301 Calle Empalme

San Clemente, CA 92672
tsmurro@yahoo.com

49 South Van Ness Avenue, Suite 1475 « San Francisco, CA 94103

Phone: 628-652-1150 « Emajl; hgardofappeals@sfgov.or:
www.sf /boa
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PROOF OF SERVICE

I, LILY KANG, declare as follows:

I am a citizen of the United States, over the age of eighteen years and not a party to the above-
entitled action. I am employed at the City Attorney’s Office of San Francisco, Fox Plaza Building,
1390 Market Street, Fifth Floor, San Francisco, CA 94102.

On April 3, 2025, I served the following document(s):

DECLARATION OF MICHELLE VEGA IN SUPPORT OF
RESPONDENT’S OPPOSITION BRIEF

on the following persons at the locations specified:

San Francisco Eagle Bar, LLC

c/o Thomas Smurro, Esq., Atty for Appellant
301 Calle Empalme

San Clemente, CA 92672
tsmurro@yahoo.com
boardofappeals@sfgov.org
julie.lamarre@sfgov.org
corey.teague@sfgov.org

natalia.fossi@sfgov.org

in the manner indicated below:

X BY ELECTRONIC MAIL: Based on a court order or an agreement of the parties to accept electronic
service, I caused the documents to be sent to the person(s) at the electronic service address(es) listed above. Such
document(s) were transmitted via electronic mail from the electronic address: lily.kang@sfcityatty.org X in
portable document format ("PDF") Adobe Acrobat.

I declare under penalty of perjury pursuant to the laws of the State of California that the
foregoing is true and correct.

Executed April 3, 2025, at San Francisco, California.

Ly Sang

LILY KAXNG -

6

DECL OF MICHELLE VEGA IN SUPP OF RESP’S OPP BRIEF, n:\health\as2018\0700350\01821844. docx
APPEAL NO. 25-009
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